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CUSTOMARY LAND OF THE INDIGENOUS PEOPLES IN PENINSULAR
MALAYSIA: AN ANALYSIS ON THE ORANG ASLI LAND CLAIM CASES

Izawati Wook!

ABSTRACT

Beginning with the case of Adong bin Kuwau v Johor State Government [1997] 1 MLJ 418
which was decided by the High Court in Johor in 1996, the law in Malaysia through common
law has developed a principle that recognizes the right of customary land of indigenous
peoples in Malaysia including the Orang Asli in Peninsular Malaysia. The legal position
regarding the legal status of land ownership by the indigenous minorities established by the
cases has filled in the gap in the law in the jurisdiction, addressing the issue of land dispute
among the minority communities. Using doctrinal legal research, this paper analyses the
common law principles, the basis, the content and scope of the rights recognized by these
cases. It is recommended that understanding this common law position is essential towards
greater protection of land rights the Orang Asli and other indigenous peoples in Malaysia.
Security of land is not only an essential foundation the vulnerable groups to maintain their
livelihoods but also contributes to local, national, and global sustainable development.

INTRODUCTION

Orang Asli are minority groups and are considered as marginalised in Malaysia. After
more than 60 years of independence they remain to be at the lowest rung of the society. More
than one third of them are living in poverty” and experience household food insecurity
resulting in malnutrition and chronic energy deficiency.’ They suffer from poor health, with a
disproportionately high number of deaths in childbirth and high infant mortality rates, a lower
life expectancy compared to the national average, and higher reported rates of infectious and
parasitic diseases and malnutrition.* In aspect of education number of dropouts from both
primary and secondary schools among the Orang Asli children remains high with all-round
poor academic performance.’ These facts reflect a serious inequality of the minority
communities compared to the rest of the population in the country.

The author is a senior lecturer at Faculty of Syariah and Law, Universiti Sains Islam Malaysia. She may be
contacted at izawati@usim.edu.my
Economic Planning Unit, ‘Strategy Paper 02: Elevating B40 households towards a middle-class society’,

)

Eleventh Malaysia Plan, Putrajaya, May 2015, p- 8,
<www.epu.gov.my/sites/default/files/Strategy%20Paper%2002.pdf>, accessed 15 June 2017. Poverty rate is for
year 2014.

3 See eg, Nor Haidanadia Hasni et al, 'Food Security among Orang Kintak in Pengkalan Hulu, Perak' (2017) 7(3)
International Journal of Academic Research in Business and Social Sciences ; Pei CS, Appannah G, Sulaiman
N. Household food insecurity, diet quality, and weight status among indigenous women (Mah Meri) in
Peninsular Malaysia. Lim H, Chee H, “Nutritional status and reproductive health of Orang Asli women in two
villages, Kuantan, Pahang”, Malays J Nutr. 1998 Dec; 4(1):31-54; Goy Siew Ching et al, 'Applying territorial
approach to rural agribusiness development in Malaysia’s aboriginal (Orang Asli) settlements: A comparative
study of Pos Balar, Kelantan and Pos Sinderut, Pahang' (2016) 12(4) Malaysian Journal of Society and Space
12 issue 4, 109 .

See, eg, Nicholas, Colin. (2000). The Orang Asli and the Contest for Resources: International Work Group for
Indigenous Affairs. 33-6; Lim Y AL, 'Intestinal Parasitic Infections Amongst Orang Asli (Indigenous) In
Malaysia: Has Socioeconomic Development Alleviated The Problem?' (2009) 26(2) Tropical Biomedicine 110.
Suhakam, Laporan Status Hak Pendidikan Kanak-kanak Orang Asli (Report on the Status of Education Rights of
the Orang Asli Children) (Suhakam, 2010); Nor, S. M., Roslan, S., Mohamed, A., Hassan, K. A., Ali, M. M., &
Manaf, J. A. (2011). Dropout prevention initiatives for Malaysian indigenous Orang Asli children. The
International Journal on School Disaffection, 8(1), 42-56; Abdullah, R. B., Mamat, W. H. W, Amirzal, W. A., &
Ibrahim, A. M. B. (2013). Teaching and learning problems of the Orang Asli education: Students’ perspective.
Asian Social Science, 9(12), 118—124.

4
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An issue which is a significant concern of the communities is the security of rights to
land including land that they have been living for a long time. Lands are also regarded as
fundamental to the communities culturally and spiritually, integral to the identity of the
community. However, the legal position on the status of ownership of land on which the
communities are living is complicated. The Aboriginal Peoples Act 1954, a special statute
providing for the governance of the affairs of the communities, provides some form of
protection to the land of the Orang Asli. Under the Act, the state authorities may declare the
land occupied by the Orang Asli within their jurisdictions as Aboriginal Areas (s 6) and
Aboriginal Reserve (s 7). Nonetheless, in practice, based on report by the Orang Asli
Advancement Department in 2015, less than 25% of the lands occupied by the Orang Asli are
declared as such.

On the other hand, the courts in Malaysia, through decisions in a number of cases, has
established an important body of case law recognizing the rights of the communities to their
customary land, thereby giving another form of legal protection. Based on doctrinal legal
research, this paper analyses the common law principles, the basis, the content and scope of
the rights recognized by these cases.

COMMON LAW PRINCIPLES ON INDIGENOUS LAND RIGHTS RECOGNITION

In Malaysian common law, generally, the land of the indigenous peoples, including the
Orang Asli, occupied by them for a long time is recognised as legally owned by the
communities. There are series of court cases which affirm this position and have developed to
become an established common law principles.

Briefly, the common law recognizes and protect existing rights of people including
rights relating to land ownership. The legal rights which arose from custom of people
continue to exist until or unless they are extinguished by legislative provision or act of
executive government authorised by legislation. The legal rights neither depend on statutory
provision nor declaration by executive government. It exists on its own and protected by the
common law, subject to extinguishment through means authorised by law. On this basis, the
state land ownership is not absolute but subject to existing legal rights.

This legal principle is the basis for the recognition of the land rights of indigenous
people in Malaysia including the Orang Asli of Peninsular Malaysia and natives in Sabah and
Sarawak. Specific to the Orang Asli communities, the rights recognised under the common
law exist in tandem with, or complement, the rights protected by the Aboriginal Peoples Act
1954, which is a special statute providing for protection of the minority communities.

ADAT AS THE BASIS AND DETERMINANT FOR THE CONTENT OF RIGHTS

The basis of the customary rights is custom or known as ‘adat’ in Malay. Conceptually,
adat or custom is used interchangeably with the term customary law or native law.® Under the
Malaysian law, custom is one of sources of law recognized by the Federal Constitution and
enforceable by the common law.” This is similar to the position of English law in which
custom is also a source of law."

In relation to the indigenous peoples’ land rights, custom practiced by the communities
gives rise to the legal rights, recognized and enforceable by the court of law. The customary

¢ Ramy Bulan and Amy Locklear, Legal Perspectives on Native Customary Land Rights in Sarawak (Suhakam
(Human Rights Commission of Malaysia), 2009), 17.

7 Federal Constitution art 160(1).

8 E K Braybrooke, 'Custom as a Source of English Law' (1951) 50(1) Michigan Law Review 71, 72.
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legal rights continue to exist unless extinguished by clear and plain legislation or by an
executive act authorized by such legislation, but compensation must be paid.’

At present, customs of certain sections of society are codified in statutes. For instance,
some part of custom on customary land of the Malay communities in Negeri Sembilan is
regulated by Customary Land Enactment 1926. This statute, among others, provides for
registration of the customary land. Another example of custom of local communities codified
in the form of statute is distribution of harta sepencarian (jointly acquired property) governed
by various Syariah enactments in all Malay states.

However, contrary to prevailing perspective, such statutes providing for codification of
custom, do not necessarily preclude related or other part of customs as an element that may
have the force of law. This is endorsed in Nor Anak Nyawai (No 1)"° that asserted the
enforceability of unwritten custom although part of it is codified. It has been held that where
customs are codified, such codification does not extinguish uncodified, related customs.'!
This is similar to the position of Islamic law in Malaysia which has been incorporated into
legislation. Reference to other written sources and to the opinions of experts on the contents
of Islamic law are common practice and allowed although not specifically mentioned in the
legislation.'

The Orang Asli, similar to other groups considered as natives in Malaysia, are also
regulated internally by their own traditional laws on various matters including land and
natural resources."” Even, under the relevant international law jurisprudence, the legal systems
of indigenous peoples are recognized as an integral part of their identity.'* This reflects the
significance of the custom of the communities and understanding of it in the consideration of
laws.

An important evidence essential to prove the existence of the customary land right is
continuous occupation and control of particular area of land since a long time or several
generations.'> Occupation forms the connection of the communities to the land. This can be in
the form of settlement or use of land for agriculture. The test of occupation to meet the
evidentiary burden is the existence of ‘sufficient measure of control to prevent strangers from
interfering’.'® Continuation of a long established practice of their custom and exercise of the
customary right on the land is important to prove the connection.!” Actual physical presence
is however not a pre-requisite to establish continuous use and occupation.

Besides, forest areas used by indigenous communities to access for forest produces,
hunting and fishing have also been recognised as the customary land rights if the activities
continue to be in practice by the communities.'®

As custom is the basis of the rights, the content are determined by custom of the
particular communities. In other words, the types and extent of the rights are defined by
practice, usage and traditions of the communities. Nonetheless, it was also held by courts that

° Kerajaan Negeri Selangor v Sagong bin Tasi [2005] 6 MLJ 289; Superintendent of Lands & Surveys Miri
Division v Madeli bin Salleh [2008] 2 MLJ 677; citing Mabo (No 2) (1992) 175 ALR 1, 3.

10020017 6 MLJ 241.

11 bid, 285-6.

12 Siraj, M, 'Recent Changes in the Administration of Muslim Law in Malaysia and Singapore' (1968) 17(11)
International and Comparative Law Quarterly 221.

13 See, eg, Yi Fan Chung, The Orang Asli of Malaysia: Poverty, Sustainability and Capability Approach (Master
of Science Thesis, Lund University Centre of Sustainability Science, 2010)
<http://www.lumes.lu.se/database/alumni/08.10/Thesis/YifanCHUNG_Thesis_2010.pdf>.

14 United Nations Declaration of the Rights of Indigenous Peoples, Art 5.

15 Superintendent of Lands & Surveys Miri Division v Madeli bin Salleh [2008] 2 MLJ 677.

1 Tbid.

17 Nor Anak Nyawai (No 1) [2001] 6 MLJ 241; Sagong (No 1) [2005] 6 MLJ 289; Kerajaan Negeri Johor v Adong
bin Kuwau [1997] 1 MLJ 418; Superintendent of Lands & Surveys Miri Division v Madeli bin Salleh [2008] 2
MLJ 677.

18 Sangka bin Chuka dan satu lagi v Pentadbir Tanah Daerah Mersing, Johor [2016] 8 MLIJ 289; Mohamad bin
Nohing v Pejabat Tanah dan Galian Negeri Pahang [2013] MLJU 291.
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changes in the communities’ traditional law and custom do not affect the connection of the
communities to the land."

CUSTOMARY RIGHT TO LAND

Courts have recognized that the communities have customary right to live on land that
they occupied for generations and this right is proprietary in nature.”® In the case of Sagong
Tasi v Kerajaan Negeri Selangor,*' the Court of Appeal held that the Plaintiffs in the case,
who were also Temuan people, had ownership of the lands in question under customary
community title of a permanent nature. The Plaintiffs sought compensation for the loss of
areas acquired for construction of a highway. Part of the land was under gazette according to
the Aboriginal Peoples Act 1954. The other part not under gazette was claimed by the
community as customary land. The courts affirmed that the customary land of the Temuan
tribal group is a proprietary right with full beneficial interest in, and to the land. The lands are
inheritable, that is, capable of being passed down from generation to generation.

The land right may not only include the right to live on the land for settlement and
agriculture, but also to the areas of land that they access for resources such as hunting and
fishing, provided it is evident to be integral to the custom of the communities and continue in
practice. In the case of Adong bin Kuwau v Kerajaan Negeri Johor,”> which is the first land
claim case by the Orang Asli, both High Court and the Court of Appeal recognizes the
aborigines’ rights in the areas on which they traditionally foraged.

Similarly in the case of Mohamad bin Nohing v Pejabat Tanah dan Galian Negeri
Pahang,” the High Court held that the customary land of Semelai people, ie the Plaintiffs in
the case, include the rights to exclusively occupy and use the land and its resources includes
surrounding areas that they use to forage for resources. The right to hunt and forage for
resources in the forest continue although the people are settled in a permanent place with
modern amenities such as schools and hospitals.

Likewise, in a judicial review application, Sangka bin Chuka & Anor v Pentadbir
Tanah Daerah Mersing, Johor,** Jakun communities in the area were required through a
general notice, among others, to vacate the area of land which is part of Endau-Rompin
National Park, Johor. The application was made by the communities against the state land
authority to quash the notice and, among others, also for a declaration that the Jakun
communities have native customary land rights over a particular area of land in the national
park, their village and the surrounding areas where they have occupied and maintained
traditional connection with the lands in accordance with their custom and practices.
Summarily, based on evidence tendered by the communities, the High Court found that the
community had established that they have common law customary land rights not only to the
settlement areas but also encompass ‘hunting and foraging areas’.

In other words, the customary land rights of the indigenous communities include the
right to access to resources through activities of hunting, fishing and foraging on condition
that these activities could be shown to be integral element to the custom and traditional
activities of the community, ‘which had long been the primary source and essence of their
very existence and will continue to be essential to their future livelihood’.*® His lordship,
Mohd Nazlan JC, after reviewing the judicial precedents, held that

In my view, the weight of authorities suggest that lands used for roaming, hunting and
foraging cannot be automatically excluded from being deemed to constitute a part of the

19 Kerajaan Negeri Selangor v Sagong bin Tasi [2005] 6 MLJ 289.

20 1bid; Mohamad bin Nohing v Pejabat Tanah dan Galian Negeri Pahang [2013] MLJU 291.
21 Kerajaan Negeri Selangor v Sagong bin Tasi [2005] 6 MLJ 289, [35].

2211997] 1 MLJ 418.

23 Mohamad bin Nohing v Pejabat Tanah dan Galian Negeri Pahang [2013] MLJU 291.
2412016] 8 MLJ 289

2512016] 8 MLJ 289.
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ancestral and customary lands of the orang asli. When determining the question on the
contents and extent of the customary land rights under common law, in situations concerning
both settlement sites and the surrounding foraging areas, the fundamental and pivotal question
is decidedly one of evidence of occupation, which could but need not be physical in nature,
and that of the continuous traditional connection with the lands.

Therefore, matter of actual practice by the communities is important to determine the
extent of the rights of the communities.

In a recent case of Mesara Long Chik v Pengarah Tanah Dan Galian Pahang, Semoq
Beri communities, a sub group of Orang Asli Sen’oi communities claimed for a declaration
that they have rights and interest over an area of land of about 12 acres in Maran. They
claimed that although they have moved from the area, they inherited the land from their
ancestors and continue to frequent the land which were planted with a variety of fruit trees.
They used to collect the fruits from the area during fruit season and sell them for cash income.
In fact, they had in the year of 1985 and 1989 made applications to the state authority for land
grant but there were no positive responses. Subsequently a grant of a temporary license was
issued in 2004 by the state authority to an individual following which their fruit trees were
destroyed.

The High Court in Kuantan found that the Plaintiffs had proved their rights over the
land on the test of occupation and control over the land; and that these rights were recognized
and enforceable by the common law. However, even though the court recognized that they
have legal right over the land that the court termed as ‘geran adat’ under the common law,*®
the court only allowed for compensation for trees on the land according to s 11 Aboriginal
Peoples Act 1954, which was an alternative prayer by the Plaintiffs.

Thus far, cases on land right claim have been confined to customary land of the
indigenous communities. The principle, therefore may not extend to land occupied by the
Orang Asli upon resettlement often by government initiatives. In relation to this however, it
has been suggested by Azman J, in obiter, in the case of Pedik bin Busu v Yang Dipertua
Majlis Daerah Gua Musang,*’ that the Orang Asli own the land that is given to them by the
government through Resettlement Scheme although they were yet to be given title.

RIGHTS TO RESOURCES OR FORAGING

In view of the cases decided thus far, the customary land rights of the indigenous
communities may extend to the area of land used for collection of forest produce, hunting and
foraging commonly located surrounding the village of the communities provided that such
activities could be shown to be continuously in practice integral to the communities’ custom
and vital to their livelihood.?®

Nevertheless, there is a tendency in some judicial decisions to restrict the extent of the
Orang Asli rights to areas that they have direct control ie the settlement and plantation areas
purely on pragmatic reason. For instant, in the case of Kerajaan Negeri Selangor v Sagong
bin Tasi,” the Court of Appeal, affirming the High Court position, restricted the rights of the
Orang Asli to areas actually settled and not to the land on which they customarily foraged.*
Mohd Noor Ahmad J in the High Court, states

I conclude that the proprietary interest of the orang asli in their customary and ancestral
lands is an interest in and to the land. However, this conclusion is limited only to the area that

26 Mesara Long Chik v Pengarah Tanah Dan Galian Pahang [2018] 1 LNS 1009, [22].

27120101 5 MLJ 849, [13].

28 Sangka bin Chuka dan satu lagi v Pentadbir Tanah Daerah Mersing, Johor [2016] 8 MLIJ 289; Mohamad bin
Nohing v Pejabat Tanah dan Galian Negeri Pahang [2013] MLJU 291.

2912005] 6 MLJ 289.

30 Kerajaan Negeri Selangor v Sagong bin Tasi [2002] 2 MLJ 591, [40].
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forms their settlement, but not to the jungles at large where they used to roam to forage for
their livelihood in accordance with their tradition.*!

Similarly in Sarawak, the Court of Appeal in Superintendent of Lands & Surveys,
Bintulu v. Nor Anak Nyawai,*” reversed the High Court ruling that the natives had a right to
the disputed areas used for hunting, fishing and collection of forest produce within the
community area [pemakai menoa].* Pemakai Menoa (also spelt as Menua) is an area of land
held by a district longhouse or village community, and includes farms, garden, fruit groves,
cemetery, water and forest within a defined boundary [garis menua). Pemakai menoa also
includes temuda [cultivated land that have been left to fallow], tembawai [old longhouse
sites] and pulau [patches of virgin forest that have left uncultivated to provide the community
with forest resources for domestic use]. In other words, pemakai menoa is a geographical
extent of the territory of each longhouse which is significance for the well-being of the
community.

Access to pemakai menoa for resources was recognized by the court as part of the
customary system of the natives. However, in determining whether the community has rights
over the pemakai menoa, the court ruled that there was insufficient evidence to establish
continuous occupation. The court also referred to High Court decision in Sagong Tasi which
restricted the land rights of the aborigines to occupation by settlement and by cultivation. The
pragmatic reasons behind this are revealed by Hashim JCA:

Such view is logical as otherwise it may mean that vast areas of land could be under
native customary rights simply through assertions by some natives that they and their
ancestors had roamed or foraged the areas in search for food.*

This position may have come to a closure in Sarawak when the Federal Court in
Director of Forest, Sarawak & Anor v. TR Sandah Tabau® has held that native customary
rights claim over land founded upon the concept of continuous occupation does not extend to
areas where the natives used to roam to forage for their livelihood.*® This ruling however
interpret S 5(1) of the Sarawak Land Code, which in the view of the author does not apply to
the position of the Orang Asli land in Peninsular Malaysia.

This view has been criticized as failing to fully appreciate the customary land system.
The courts accept the principles that the customary rights are dependent on the custom and
practice of the natives but they refuse to give full effect to them.’” It goes against the common
law basic principle of the recognition of the land rights of the indigenous peoples in which the
content of rights are determined by their custom.

INALIENABILITY

As mentioned earlier, the court have also decided that the customary rights or title is
inalienable, which means they could not be transferred or sold.*® The case of Kerajaan Negeri
Johor v Adong bin Kuwau, the rights in land are limited in the sense that the land is
inalienable. Mokhtar Sidin J stated that the rights of the aborigines do not include ‘the land
itself in the modern sense that the aborigines can convey, lease out, rent out the land or any
produce therein’.*

31 Sagong bin Tasi v Kerajaan Negeri Selangor [2002] 2 MLJ 591, [40].

32[2006] 1 MLJ 256, [28].

33 Agi ak Bungkong v Ladang Sawit Bintulu Sdn Bhd [2010] 4 MLJ 204, [11].

34 Nor Anak Nyawai (No 2) [2006] 1 MLJ 256, [28].

351201713 CLJ 1 FC.

3¢ Director of Forest, Sarawak & Anor v. TR Sandah Tabau & Ors And Others Appeals [2017] 3 CLJ 1 FC,
followed by Government of Sarawak & Anor v. Busing Anak Jali & Ors And Another Appeal [2019] 4 CLJ.

37 Bulan, Ramy and Amy Locklear, Legal Perspectives on Native Customary Land Rights in Sarawak (Suhakam
(Human Rights Commission of Malaysia), 2009).

BKerajaan Negeri Selangor v Sagong Tasi [2002] 2 MLJ 591.

3 Kerajaan Negeri Johor v Adong bin Kuwau [1997] 1 MLJ 418, 430.
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Therefore, the court held that similar to the land which is inalienable, the resources or
produce of the land could not be dealt with commercially. This finding may be erroneous as
the court treated the resources or produce of the land as similar to the rights in land. The
custom of the community may not be the basis for the finding as it is well established in many
anthropological studies that the Orang Asli communities have a long history of trading in
forest produce.”’ To rule that the produce of the land could not be sold fails to take into
account their practices and customs.

In cases involving native customary land in Sabah and Sarawak, judges differed on
matters of land disposition and acquisition. In some cases, it was held that native customary
rights (NCR) could not be acquired or transferred by way of sale and purchase or for value
even within the community themselves,* ‘as this could not have formed part of their
customary practices’.*> Others suggested that transfer can only be made in accordance with
customary law and within the same community.*® This principle was rejected by David Wong
J in Mohamad Rambli bin Kawi v Superintendant of Lands Kuching* as discriminatory as
other non-natives have no impediments to the disposition of their land. He held that native
customary land rights could be exchanged for consideration as long as this was not
inconsistent with customary law. He also asserted that the issue of whether natives in Sarawak
have the right of disposition of NCR in land must be considered in the context of their
customs and traditions together with the Federal Constitution which guarantees the special
position of the natives. The custom of the Malay communities in the case allows disposition
of land with NCR among themselves.*’

CONCLUSION

Although limited, the common law provides some protection to customary land of the
Orang Asli by recognizing their rights to the customary land that they have been living for a
long time including access to the resources from the land. The right to customary land arose
from the exercise of their custom recognized as a source of law. On this basis, the content and
scope of the rights and interests of customary land are also determined by their custom. The
rights continue to exist and protected by law unless it is extinguished through a legislative
provision or act of executive government authorised by legislation. This right should be
respected by all parties, especially the executives who play a major role in the administration
of the land. In addition, knowledge and awareness of the general public is also important to
safeguard the interests of the indigenous minorities.

ACKNOWLEDGEMENT

The authors would like to express gratitude to Bank Rakyat and Universiti Sains Islam
Malaysia through Mizan Research Centre which commissioned the work under Grant Code:
USIM/BANKRAKYAT K&8/052002/FSU/42718.

40 See eg, Lim Hin Fui, 'Aboriginal Communities and the International Trade in Non-Timber Forest Products: The
Case of Peninsular Malaysia' in John Dargavel and Richard P Tucker (eds), Changing Pacific Forests: Historical
Perspectives on the Forest Economy of the Pacific Basin (Forest History Society, 1992) 77; MN Tachimoto, The
Orang Hulu. A Report on Malaysian Orang Asli in the 1960s (Center for Orang Asli Concerns, 2001).

41 Chelingga ak Asuh @ Asu (f) v Wong Sew Yun [2009] 7 MLJ 84 (‘Chelingga Asuh’); Bisi ak Jinggot @ Hilarion
Bisi ak Jenggut v Superintendent of Lands and Surveys Kuching Divisions [2008] 4 MLIJ 415 (‘Bisi Jinggot (No
2)’); Bisi ak Jinggot @ Hilarion Bisi ak Jenggut v Superintendent of Lands and Surveys Kuching Divisions
(Civil Appeal No. 01(f)-11-05/2012(Q)) (Federal Court) Judgment date: 11 July 2013 (Unreported) (‘Bisi
Jinggot (No 1)").

42 Hamid Sultan JC in Chelingga Asuh [2009] 7 MLJ, [10].

43 Hamit Matusin in Bisi Jinggot (No 1) [2008] 4 MLJ 415.

44120101 8 MLJ 441, 43.

4 Ibid, 37.

10



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

HALAL FOOD POLICY IN INDONESIA: IMPLEMENTATION OF HALAL FOOD
GUARANTEES IN ENCOURAGING CULINARY TOURISM

Nunik Nurhayati'*, Much Iksan?, Rizka’

L3Faculty of Law, Universitas Muhammadiyah Surakarta,
2Licensing Study Center, Universitas Muhammadiyah Surakarta

*(Corresponding author) email: nn123@ums.ac.id

ABSTRACT

Purpose of the study: This paper aims to identify factors of non-compliance with halal food
certification in surakarta city and to formulate the concept of halal food product licensing in
Surakarta as a culinary tourism icon after the enactment of Law No. 33 of 2014 concerning
Halal Product Guarantee

Methodology: This paper is the field research using an empirical legal research methodology
— research location in Surakarta City. Sampling was done by purposive sampling to get
informants from the stakeholders of the city of Surakarta, Indonesian Ulema Council,
academics, business people, and consumers. To obtain quantitative data, systematic random
sampling was taken from SMEs in the culinary and processed food production sectors which
were spread into five sub-districts in the Surakarta City

Main Findings: The findings of the study found that 90% of small and medium industry
players in the field of food production do not yet have halal certification because there are no
strict regulations at the regional level. Therefore regulations at the regional level are
important to be immediately made and put into effect

The implication of this study: This research will provide benefits to local governments in
formulating halal food product guarantee policies at the regional level.

Keywords: Halal Food, Culinary Tourism, Product Guarantees.

INTRODUCTION

Indonesia guarantees that every citizen is free to embrace their respective religions and
to worship according to their faith and beliefs*® . The number of citizens who embrace Islam
in Indonesia is the largest, as many as 87% of the total national population of 207,000,000
people. Adherents of Islam in Indonesia are concentrated inJava and Sumatra as much
as 84% with domestic growth of 1.56 % (BPS, 2010). This means that the state has the
obligation and authority to guarantee Indonesian citizens of Islam as the country's largest
population to carry out their religious orders.

One of the obligations of Muslims in carrying out their religious orders is that they are
only allowed to eat halal and good food. Al-Quran arranges the law as the holy taboo of
Muslims including Surat Al-Baqarah verse 168, Surat 'Abasa verse 24, Surat Al-Maidah verse
88, and Surat An-Nahl verse 114. The requirements for halal food are not forbidden, (2)
Halal how to obtain it not from stealing, (3) Halal how to process it that is not by using

46 The 1945 Indonesian Constitution guarantees the right to religion and worship as human rights as stipulated in
article 29 paragraph (2). In addition, the Pancasila as an ideology and Grundnorm nation of Indonesia, in the first
principle mentioned Belief in God Ice A which implies that 1) the State Guarantee residents to embrace each and
worship according to their religion, 2) the State will facilitate the growth of religion and and the faith of citizens
and mediator when religious conflict occurs 3) Tolerance in religion, in this case tolerance is emphasized in
worshiping according to each religion.
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something that is unclean such as using used cooking utensils used to cook contaminated
food , and (4) Halal way to present, deliver and store it.

In a state life where one community interacts with other cities, it will not rule out the
possibility of meeting basic needs such as food to be processed simultaneously in large
quantities. For example, the food and beverage industry in Indonesia has become one of the
mainstay manufacturing sectors in making a significant contribution to national economic
growth. One of the keys to competitiveness in the food and beverage sector is food innovation
and security. According to the Indonesian Minister of Industry, Hartato, In 2018, the food and
beverage industry could grow by 7.91 percent or exceed the national economic growth at 5.17
percent. The food industry is one sector that supports the increase in the value of a public
investment, which in 2018 contributed up to Rp56.60 trillion. Indonesian food and beverage
products have been known to have competitiveness in the global arena through the diversity
of types. This is indicated by the achievement of the export value of USD29.91 billion in
2018. (Industrial Ministry, 2018)

Food and beverage industry in a large scale industry, it is easier to administer and get
halal certification due to adequate capital and professional management. Almost all food and
beverage packaging originating from large sectors already have a halal label. However, food
and beverage packaging arising from small scale industries still rarely includes a halal stamp.

In 2014, the Indonesian government passed Law No. 33 of 2014 concerning Halal
Product Guarantee. This means that the state is obliged to provide protection and guarantee
regarding the halal products consumed by the community as a guarantee for the people to
worship and practice their religious teachings. With the existence of this Act, the regulation
regarding the halal status of a product further guarantees legal certainty because it is already
regulated in legislation.

At the local level in the regions, the application of the Act is still challenging to
implement. For example, in the city of Surakarta as one of the culinary tourism centers
in Indonesia that dominate the small industry in the city of Surakarta. The survey results
concluded that 90% of small industry players in the culinary sector did not yet have a halal
certificate due to various factors.

INDUSTRY Year
2012 2013 2014 2015 2016
Small Industry (unit) 1,512 1,561 1,582 1,608 1,634
Medium Industry (unit) 126 150 151 158 167
Large Industry (unit) 59 63 67 68 69

Table 1. Number of Surakarta City Industries (Surakarta City Government, 2016)
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Saeroji and Wijaya in their research related to mapping culinary tourism in Surakarta
City said that the potential of Surakarta City has an excellent opportunity to be developed as a
culinary tourism destination city so that it can attract tourists to visit Surakarta (Saeroji &
Wijaya, 2017). This should be an awareness of the government given that the increasing
global consumption of halal products increases from year to year, it is estimated that in 2020
the use of halal products will reach 2.6 trillion USD.

This is a massive potential for the food product industry, not least in Indonesia as the
population with the largest Muslim population in Indonesia. Nowadays, halal is a universal
concept, covering all aspects of quality, hygiene, health, and other services. Halal certification
is the standard of choice not only for Muslims but also for non-Muslim consumption. Halal
has become a global issue that now covers various aspects of people's needs and
lives. Besides, halal certificates can provide added value to the quality of food products that
can make food products able to compete globally and expand markets.

LITERATURE REVIEW

Hasan and Marso in their study related to religion and its consequences in the behavior
of purchasing halal food, stating that religiosity, attitudes, and behavioral intentions influence
someone in purchasing halal products. The results of this study will provide an overview for
industry players and the government as policymakers to improve marketing strategies and
make policies in Indonesia and Malaysia to prioritize the purchase of halal food and
products. In other words, Halal is not only a matter of religion but also an opportunity to
increase sales and gain competitive advantage (Hasan and Marso, 2017).

Halal products or food are being discussed all over the world because of its recognition
as an alternative benchmark for safety, cleanliness and quality assurance of what humans
consume or drink every day. Thus, the products or foods that are produced according to the
halal recipe will be accepted by Muslim consumers and consumers of other religions. For
Muslim consumers, halal food and drink mean that the product has fulfilled the requirements
stipulated by Sharia law whereas, for non-Muslim consumers, it represents a symbol of
cleanliness, quality and safety products when produced strictly under the Holistic Halal
Guarantee. Muslim and non-Muslim consumer awareness describes their perceptions and
cognitive reactions to products or food on the market. The findings show that religious
beliefs, exposure, certification logos, and health reasons are potential sources of Muslim
awareness about halal consumption. However, health reasons are the predictors that most
contribute to the level of halal knowledge (Ambali & Bakar, 2014)

Nurachmi observed the existence of the halal food industry in developed and
developing countries and ways to increase the acceptance of halal products from non-Muslim
communities. The findings show that although developed countries have fewer Muslims but
the market share for halal food is high. For example, Thailand, the United Kingdom, and
Australia have successfully captured the opportunity of halal food in the global market. So,
most of the halal food exporters come from these countries. The halal food industry can be a
catalyst for developing other potential sectors that are negatively impacted by the economic
crisis in a country with a smaller Muslim population. Awareness to consume halal food also
comes from non-Muslims because it is safer and fresher. Therefore producers need to
promote halal food that is suitable for safety. (Nurachmi, 2017)

According to Dube, Haijuan, and Lijun, many factors influence local companies to
easily penetrate international markets including the environment, target markets,
and regulations. Halal certification is one that can promote and facilitate local companies'
access to global markets. The halal certification system is the main asset that can help
companies overcome the obstacles inherent in the transition to global markets if the order is
easy to apply (Dube, Haijuan, & Lijun, 2016).

The tourism sector is one sector that is able to increase employment and increase
economic growth. Nowadays, halal tourism is starting to become famous. This is in line with
the increasing number of Muslim tourists from year to year. The development of halal tourism
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began to be carried out by various countries, both Muslim and non-Muslim
countries. The main principles and/or requirements for halal tourism are providing halal food,
no liquor (containing alcohol), and not serving products from pigs. An increase in Muslim
tourists is an opportunity for the tourism sector to develop halal tourism. So that several
countries began to take this opportunity by promoting halal tourism, both lands with a
majority of Muslims and non-Muslims such as Japan, South Korea, Australia, and Thailand. It
is expected that tourist attractions, hotels, restaurants, airlines, travel agents and all those
involved in tourism can be engaged in halal tourism (Satriana & Faridah, 2018)

From the literature review above, it can be seen that with the halal certificate, the value
of a food product does not go down even more. Evidenced by the interest in food products
with halal labels compared to those who did not list it. Consumers who choose products with
the halal stamp are not only Muslims who maintain the halal products they consume, but from
non-Muslims who are confident of the guarantee of healthy food from products labeled as
halal. The growth of the tourism climate with the concept of halal, making the number of
tourists is also predicted to increase. Thus, the study of halal product guarantee is a critical
study to be carried out. Especially in Indonesia with the largest Muslim population, but the
guarantee of halal products is still implemented well, especially at the local level.

RESEARCH METHODS

This type of research is included in empirical juridical research, namely the kind of
sociological, legal research (field research). This legal research examines the applicable
statutory provisions and what happens in reality in the community (Arikunto, 2002).
The approach used is a mixed method that is a combination of qualitative and quantitative
approaches. Qualitative approach is used to obtain data related to the concept of halal
licensing in Surakarta City Sampling in a qualitative approach was carried out by purposive
sampling aimed at getting informants relevant to research data, from informants such as the
Surakarta City government, the Regional People's Representative Council, Indonesian Ulema
Council, Consumer Protection Foundation, academics and others. to obtain quantitative data,
the sampling was carried out in a systematic random sampling to get respondents as research
samples. The respondents came from small and medium businesses in the culinary sector
which were spread into five different sub-districts in the Surakarta City area. Primary data
collection techniques from stakeholders through in-depth interviews, while data collection
from small and medium industry entrepreneurs conducted through surveys of food and
beverage businesses using a research questionnaire.

RESULTS AND DISCUSSION
Factors of Non-compliance with Halal Food Certification in Surakarta City

The Muslim population in Surakarta in 2016 was 446,394 people or 78.19%. There are
dozens of culinary industry centers with hundreds of business units scattered in the city of
Surakarta. From the results of a survey in 2019 of 131 respondents in the food and beverage
industry  in Surakarta, there were not many small and medium industry players
who had taken care of halal certification. In terms of quantity, 83.97% of the respondents had
never taken care of halal certification. That is, only 16.03% ofsmall and medium
industry players who have taken care of halal certification.

This is an indication of non-compliance of small and medium industry players in the
obligation to have halal certification for the products produced. However, the non-compliance
factor to the requirement to take care of halal food certification is not because of the
perception that considers halal certification is not essential to their products. Based on the
survey results, 58.02% of respondents said that halal certification was "important," and
29.77% said "Very important”. While respondents who stated that halal certification was "less
important" by only 12.21%. This shows that the perception of Small and Medium
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Industries in Surakarta City towards halal certification actually gives a positive value for the
progress of their business.

The two findings above are counterproductive in that the understanding of small and
medium industry players related to halal certification is fundamental to have as a value-added
product that is produced, but apparently, only a tiny portion has halal certification for its
products. This indicates there are other factors that hinder the implementation of halal
certification obligations for small and medium industry players. From the survey results,
several factors include:

1. Costs that are too expensive in taking care of halal certification. Although the majority
considers halal certification necessary, right but regarding the expenses incurred to take
care of halal licensing, 33.59% ofrespondents find it expensive, 19.08% of
respondents find it quite  expensive, 16.03%  of respondents consider  very
expensive, and 15.27% respondents consider it quite cheap. Whereas those who feel
reasonable 13.74% of respondents and very reasonable at 2.29% of respondent. This
shows, the reason for the high cost incurred to obtain halal certification of 2.5 million
for two years, is a factor that is quite burdensome for small and medium industries in
Surakarta to take care of halal certificates.

2. The reasons of respondents who answered halal certification " Less Important"
for Small and Medium Enterprises, were based on the perception as follows:

a. There is an assumption without halal certification that the business is still
running
Respondents who stated that the assumption without halal certification continued
to run a relatively large corporation that is equal to 56.67%. This happens because
the government, as the enforcer still has not fully obliged SMEs to hold halal
product certification. From the findings in the field, SMEs are only encouraged to
take care of halal certification, not yet requiring. So it is not too much of a
problem if the SMEs does not however have it Halal certificates in the products
they produce.

b. There is a mismatch of beliefs held by SMEs
Perceptions of respondents who answered halal certificates were less important
because of differences in their beliefs with the concept of halal originating from
Islamic teachings. Therefore, there is a government obstacle in communicating the
importance of halal certification for all SMEs in Surakarta.

¢. There is a presumption that there is no relationship between the halal
certificate and the customer's trust.
The public, as consumers or customers of SMEs products in the city of Surakarta
are also considered not to be too concerned about whether the products they buy
are officially certified halal or not. During this time, trust between customers and
buyers has been built because of mutual trust despite the absence of halal
certificates held by SMEs.

d. There is an assumption that small-scale business is not the time to get a halal
label.
Although this factor is relatively small, namely 3.33% of respondents who stated
that halal certification isless critical for SMEs, butthis assumption
is a linear reason with the high cost that is a factor causing small and medium
industry players are reluctant to take care of halal certification. This is motivated
by the fact that the net income per month of the SMEs is not enough to pay the
cost of halal certification.

The Concept of Halal Food Guarantee in Surakarta City As Culinary Tourism Icon

Halal food security at the regional level can be done by making local regulations. This is also
a derivative of Law No. 33 of 2014 concerning Halal Product Guarantee as Stufenbau Theory
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initiated by Hans Kelsen related to the hierarchy of laws and regulations. Some things that
become the urgency and the basis for the submission of halal product guarantee regional
regulations in the city of Surakarta are due to the following reasons:

1. The majority of the population in the city of Surakarta are Muslim.

From the data above, the Muslim population in the city of Surakarta in 2016 was
446,394 people or 78.19%. In understanding Muslims consuming halal food is an obligation
for every Muslim. Because consuming halal food and drinks for Muslims is not limited to
fulfilling the necessities of life but is a form of application of religious teachings. Mentioned
in the Qur'an Abasa verse 24 that "man should pay attention to the goods consumed and
used". Based on this theorem, the arrangement for giving halal labels to all major food
products is very urgent to be done by the Surakarta City government.

2. Consumer protection is an important thing that must be carried out by
governments at all levels.

The birth of Law No. 33 of 2014 concerning Halal Product Guarantee is a regulation that
reflects consumer protection from the central government, especially for consumers who are
Muslim in the entire territory of the Unitary Republic of Indonesia. Therefore, in regulating
local products in each region, regional regulations can be made more specific and detailed,
which is a derivative of law with general rules. Before the birth of Law No. 33 of 2014
concerning Halal Product Guarantee, the Government has ratified Law Number 8 of 1999
concerning Consumer Protection, in Article 7 this Law requires Business Actors to provide
accurate and honest information on each product they produce. In principle, the Consumer
Protection Act was born to give legal certainty to consumers of all forms of violations from
producers or business actors that cause harm to consumers, including hazards or losses that
may arise as a result of not providing accurate information.

Whereas based on article 4 of the Consumer Protection Act, it is explained that one of
the rights of consumers is the right to comfort, security, and safety in consuming goods and/or
services. Acts that result in detrimental to consumers due to the use of goods and/or services
must be avoided. Like the act of putting a halal label on an illegitimate food
product. Concerning the halal guarantee of a food product, it is normatively determined in
Article 8 paragraph (1) letters a through Law No. 8 of 1999 concerning Consumer Protection,
which states that business actors are prohibited from producing and or trading goods and/or
services that:

a. It does not meet or does not comply with the required standards and statutory

provisions.

b. Not in accordance with the net weight, net or net content, and the amount calculated
as stated on the label or label of the item,;

c. Not in accordance with the size, size, scale, and the number of calculations
according to the actual size;

d. Not in accordance with the conditions, guarantees, features or efficacy as stated in
the label, label, or description of the goods and/ or services;

e. Not in accordance with the quality, level, composition, processing, fashion style or
specific usage as stated on the label or a description of the said goods and/or
services;

f. Not in accordance with the promises stated in the name, emblem, description,
advertisement or promotion of the sale of said goods and/ or services.

g. Not mentioning the expiration date or the best period of use/utilization of certain
goods.

h. Not following the provisions of "halal" production which are listed on the label.

16



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

With the provision as mentioned above especially Article 8 paragraph (1) letter h, each
business actor (producer) in producing goods and/or services has an obligation to:
a. Comply with or meet the regulatory requirements or conditions set by the
government.
b. Guarantee that the food products are safe or harmless if consumed and labelled
halal.

In the context of the city of Surakarta, which is a tourist destination, including culinary
tourism in it, consumer protection to clarify the status of the food sold by the seller is
essential to be regulated explicitly through local regulations . Especially in the city of
Surakarta a lot of foods that are considered not for Muslims such as dog meat satay,
pork satay , etc.

So with a definite arrangement, consumers who come from outside do not need to
worry about the food they consume. Precisely with a clear label that will provide added value
and the selling value of Surakarta City outside the region as a halal tourism destination. So
that it can increase Regional Original Revenue for Surakarta City Regional Budget

3. With the existence of a halal guarantee regional regulation assisting the
operation of licensing mechanisms at the local level is becoming increasingly
evident.

As a legal product at the local or regional level, local regulations must refer to the rules
above them such as Laws, Ministerial Regulations, and Higher Government
Regulations. Included in the submission of halal guarantee regulations in the city of Surakarta
must at least contain the points of the law regarding Supervision and Guarantee of Halal
Products in Surakarta City, which can regulate the following matters:

a. To guarantee the availability of Halal Products, the ingredients of products declared
as halal are determined, both materials derived from raw materials of animals,
plants, microbes, and materials produced through chemical processes, biological
processes, or genetic engineering processes. Besides, the Halal Product Process is
also determined which is a series of activities to ensure the halalness of the Product
which includes the supply of materials, processing, storage, packaging, distribution,
sale and presentation of the Product.

b. This Regional Regulation will regulate the rights and obligations of Business Actors
in the City of Surakarta by providing exceptions to Business Actors who produce
Products from Ingredients originating from prohibited Materials with the
responsibility to explicitly include non-halal information on the packaging of
Products or in certain parts of Products that are easily seen , is read, is not easily
erased, and is an inseparable part of the Product.

c. In order to provide public services, the Surakarta City Government is responsible
for conducting supervision and guarantee of Halal Products the implementation of
which is carried out through team coordination involving; local government
agencies that carry out religious affairs, local government agencies that carry out
health and drug and food control affairs, local government agencies that carry out
trade and industrial cases, government agencies that carry out the cases of Small and
Medium Enterprises and the Indonesian Ulema Council of Surakarta City

d. The procedure for obtaining a Halal Certificate begins with the submission of the
application for a Halal Certificate by the Business Actor to the Authorized Halal
Product  Supervisory and  Guarantee Agency based on  statutory
regulations. Furthermore, the agency or agency that is authorized to examine the
completeness of documents. Product halal inspection and/or testing is carried out
by the Halal Inspection Agency. The Halal Examination Institution must obtain
accreditation from the institution, the authorized institution in cooperation with the
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Indonesian Ulema Council. The determination of the halal product is carried out
by the Indonesian Ulema Council through the halal fatwa session of the Indonesian
Ulema Council in the form of a decision on the Determination of Halal Products
signed by the Indonesian Ulema Council. Halal Products Supervisory and Guarantee
Agency is authorized to issue Halal Certificates based on the decision to determine
Halal Products from the Indonesian Ulema Council.

e. Business Actors applying for Halal Certificates bear the cost of halal
certification. In order to expedite the implementation of Halal Product Guarantee,
this Regional Regulation will later provide a role for other parties such as the
Regional Government through the Regional Revenue and Expenditure Budget,
companies, social institutions, religious institutions, associations, and communities
to facilitate the cost of halal certification for businesses micro and small.

f. In order to guarantee the implementation of Halal Product Guarantee, the Surakarta
City Government supervises the Halal Examination Institution ; validity period of
Halal Certificate; Product halalness; inclusion of Halal Label; inclusion of non-halal
information; separation of locations, places and means of processing, storage,
packaging, distribution, sale, and presentation between Halal and non-halal
Products; the existence of Halal Supervisors; and / or other activities related to
the guarantee of Halal Products.

g. To guarantee law enforcement against violations of this Law, administrative and
criminal sanctions are determined.

4. The role of the Regional Representatives in the involvement of Halal Product
Guarantee in Surakarta

Then the mechanism for filing a local regulations can be proposed by the community
through the Surakarta City government and then discussed with the Regional House of
Representatives with active involvement or active participation from the district.

It could also be through the usual mechanism in accordance with the Surakarta City
Regional Representative Council Regulation No. 1 of 2017 concerning Amendment to the
Surakarta Regional Representatives Regulation No. 1 of 2014 concerning the Standing Orders
of the Surakarta City Regional Representative Office in article 107 stated that:

1. Draft of local regulations originating from the Regional House of Representatives can be
submitted by members of the Regional Representatives , the commission, the combined
commission, or the Regional Formation Board.

2. Draft of local regulations that has been provided by members of the Regional People's
Representative Council, commission, joint commission or Regional Formation Board,
is submitted in writing to the leadership of the Regional People's Representative
Council accompanied by an explanation or statement and/or academic paper.

3. Description or statement of the Draft Law proposed by members of the Regional People's
Representative Council:

a. main thoughts and material charge arranged;
b. Name list; and
c. Proposer's signature

From these points of consideration, the submission of a draft regulation on halal
products in the city of Surakarta is not a difficult thing to do, staying political will from both
the executive and legislative government to propose and carry out the further discussion in the
future.
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CONCLUSION

The implementation of halal food security in the city of Surakarta has not been
appropriately implemented even though the Government of Indonesia has enacted Law No.
33 of 2014 concerning Halal Product Guarantee. This is due to the factor of SMEs
entrepreneurs who still consider halal certificates, not an obligation due to the absence of
strict sanctions. Also, the high cost of obtaining a halal certification is the biggest reason
for SMEs entrepreneurs not to certify halal products. This is certainly counterproductive to
the rights of the community as consumers who must get guarantees from the Government.
Moreover, Surakarta is a culinary destination for both local and foreign tourists. To
implement halal food security in the city of Surakarta, the Regional House of Representatives
as an institution that has the authority to draw up regional regulations can submit initiatives to
the city government of Surakarta to jointly make a Regional Regulation on Halal Product
Guarantee. So that halal food security in the city of Surakarta will be easier to implement.

ACKNOWLEDGMENTS

This research was supported by Research Institute And Community Service of
Universitas Muhammadiyah Surakarta. We thank our colleagues from Research Institute And
Community Service of Universitas Muhammadiyah Surakarta who provided insight and
expertise that greatly assisted the research.

REFERENCES

Ambali, Abdul Raufu & Bakar, Ahmad Naqqiyudin. (2014). People's Awareness on Halal
Foods and Products: Potential Issues for Policy-maker. Procedia - Social and
Behavioral Sciences Volume 121

Badan Perencanaan Daerah Kota Surakarta. (2016). Sistem Informasi Pembangunan Daerah
Kota  Surakarta.  ( Surakarta City Regional = Development Information
System ).http://bapppeda.surakarta.go.id/kip/assets/uploads/bidang/PENYUGRAM/124
/NARASI SIPD print.pdf

Dube, Frangois N. Dubé., HaiJuan, Yang, & Lijun, Huang. (2016). Halal Certification
System As A Key Determinant Of Firm Internationalisation In The Philippines And
Malaysia. Asian Academy of Management Journal, Vol. 21, No. 1, 73-88, 2016.

Hasan, Haslinda & Marso, Marso. (2017). Religiosity And Its Consequences In Halal Food
Purchasing Behavior (An Empirical Evidence From Tarakan, Indonesia, and Tawau,
Malaysia).

Nurrachmi, Rininta. (2017). The Global Development of Halal Food Industry: A Survey.
Tazkia Islamic Finance and Business Review Volume 11(1)

Saeroji, Amad & Wijaya, Deria Adi. (2017). Pemetaan Wisata Kuliner Khas Kota Surakarta.
(Mapping Culinary Tourism in Surakarta). Jurnal Pariwisata Terapan, No. 1, Vol. 1,
2017.

Satriana, Eka Dewi & Faridah, Hayyun Durrotul. (2018). Wisata Halal: Perkembangan,

Peluang, Dan Tantangan (Halal Tourism: Development, Chance, And Challenge)
Journal of Halal Product and Research (JHPR) Vol. 01 No.02, Mei-November 2018.

19



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

Industrial Ministry. (2018). Industri Makanan dan Minuman Jadi Sektor Kampiun. (Food and

Beverage Industry Becomes the Champion Sector).
https://kemenperin.go.id/artikel/20298/Industri-Food-and-Minuman-So-Sectors-
Kampiun-

Arintawati, Muti. (2019). Sertifikasi Halal Telah Menjadi Standar Dalam Industri Pangan. (Halal
Certification Has Become a Standard in the Food Industry)
https://www.madaninews.id/8054/sertifikasi-halal-telah-menjadi-standar-dalam-
industri-pangan.html

20



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my

EMPOWERMENT PRODUCTIVE WAQF FOR TO INCREASE PUBLIC WELFARE

*Faisal
The Lecturer of Law Faculty Universitas Muhammadiyah Sumatera Utara

The Student Doctoral Programme Universitas Islam Sultan Agung Semarang

*(Corresponding author) email: faisal@umsu.ac.id

ABSTRACT

Wagqf serves the economic potential and benefits of waqf property for the sake of worship and
to advance the general welfare. Therefore, the management and development of the waqf
property is done productively That will have more results, especially economically. The
problem is that people do not understand the maximum of waqf empowerment productively.
The research purpose for explained the empowerment of productive wagqf to increase public
welfare. The research is normative juridical research. The source of data in the research is
secondary data. The technique to collecting data is library research. Analyzed data that used is
qualitative approach. Based on the research discovered that the waqf can develop and be
beneficial for the benefit of the people. One of the strategic steps to be done, among others, is
to improve the role of waqf to advance the general welfare. Management and development of
wagqf is done productively for example used for production capital, and businesses that do not
contradict sharia principles. Waqf can also be used for education and health fund of non-
capable groups. So beneficial to the current generation and next generations.

Keywords: Empowerment, productive waqf, public welfare

INTRODUCTION

Wagqf has function of worship to Allah SWT and social functions. Waqf is a form of
manifestation or statement of the faith of a person who has a steady and high. Waqf is a
means that can be used by a muslim to keep and nurture human relationships with Allah SWT
and human relationships with other human beings in society, as a religious order.

Religion always has a melting point, because its teachings if deeply bioavailable
always teach various social virtues. There is no religion in which his teachings give birth to
thought and destructive actions to society (M. Qorib; 2018).

Wagqf serves the economic potential and benefits of waqf property for the sake of
worship and to advance the general welfare (article 5 Law Number 41 of 2004 concerning
Wagqf). Therefore, the management and development of the waqf property is done
productively (article 43 Law Number 41 of 2004). For the sake of building economic
strength, waqf needs to be developed. The problem is that people do not understand the
maximum of Waqf empowerment productively.

The purpose of this research is to describe the empowerment of productive waqf to
improve people's welfare.
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LITERATURE REVIEW

Wagqf and Productive Wagqf

Wagqf is as a legal act of wakif to separate and/or surrender part of its property to be
utilized forever or a certain period in accordance with its interests for the purpose of worship
and/or general welfare according to sharia (article 1 point 1 Law Number 41 0f 2004
concerning Waqf).

The definition of waqf according to The Compilation of Islamic Law (KHI) as stated in
article 215 paragraph (1), it is stated that waqf is a legal act of a person or a group of people
or a legal entity that separates some of its possessions and To institutionalized for the sake of
worship or other general purposes in accordance with Islamic teachings.

Wagf is a binding transaction that has the legal force binding only with a speech or
deed that indicates wagqf. Therefore, it may not cancel by pulling back or otherwise (Mardani;
2018).

Wagqf is a legal act of wakif to separate and or surrender part of its property to be
utilized forever or for a specific term in accordance with its interests for the purpose of
worship and or the general welfare according to sharia.

Productive waqf can be understood as a waqf to obtain a top priority aimed at the
management efforts of waqf is more productive and produce. The social function of the waqf
has a sense that the element of the benefit and benefits of waqf should be the primary basis
for the act of waqf (H.A. Faishal Haq; 2017).

The productive waqf is a transformation from a natural waqf management to the
management of a professional waqf to increase or add the benefits of waqf. In addition,
productive waqf can be interpreted as the process of management of waqf objects to increase
(maximize) The functions of waqf to meet the needs of the parties who are entitled to benefit,
so that the needs of the right to accept the benefits of waqf in certain boundaries has been
functioning for the welfare of the society (Jaih Mubarok; 2008).

RESEARCH METHOD

The research is normative juridical research. The source of data in the research is secondary
data. The technique to collecting data is library research. Analyzed data used is qualitative
approach.

RESULTS AND DISCUSSION

Wagqf aims to provide benefits or benefit of the assets that are represented by the person
who is entitled and used in accordance with Islamic Shariah teachings.

Wagf is not only beneficial for the waqif, but also beneficial for others. Rasulullah
SAW has said on one of them is: "... Whoever cares about the needs of his brother, Allah
always cares about his needs... ".

Wagf has social functions in people's lives. Waqf function in social context for example
in the development of community economic life (Athoillah; 2014).

Wagf is not only beneficial for other parties, but also beneficial for wakif. For those
who care about others, Allah will also care for him and the person who has sufficient needs of
others, Allah has guaranteed the fulfillment of his needs.

Wagqf has four functions (Muhammad Abid Abdullah al Kabisi, 2004), namely:

1. Economic function.

One of the most important aspects of Wagqf is the state as an effective wealth
transfer system.

2. Social functions.

If waqf is managed and implemented well, the shortcomings of the facilities in the
community will be more easily resolved.
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3. Function of worship.
Wagqf is a part of worship in the execution of the command of Allah SWT, and in
strengthening relations with him.

4. Moral function.
Wagqf will foster a good ahlak, where everyone is willing to sacrifice what he loves
for a higher purpose than his own personal interests.

Wagf is managed by the Republic of Indonesia Law Number 41 of 2004. In the Waqf
Law regulated that the waqf property is a stationary object and moving objects (article 16).
The goods that can be represented are money, precious metals, marketable securities,
vehicles, HAKI, lease rights, etc. The allocation of Waqf objects is not solely for the benefit
of worship and social facilities, but also directed to promote the general welfare by realizing
the potential and economic benefits of the waqf property. If the waqf property is utilized and
managed productively will gain more results, especially economically.

Economic development carried out will not be successful and beneficial if there is
still a social gap and there is no equitable, both in the economic, social, and legal protection
sectors (Rachmad Abduh and Faisal Riza, 2018). The high poverty rate can lead to social
turmoil. One effort to reduce the economic gap in society is to do the management of waqf
productively.

Wagf holds a large potential to be a productive asset, which in the end is not only able
to support religious social services, but is also directed towards supporting various initiatives
and objectives of social justice.

In the discussion of productive waqf is quite broad because the fact that the
management of waqf is supposed to have a productive value that can present a mass value
greater than before. But now, the term productive waqf is more on new forms in the waqf that
can be empowered in the community among them (Siska Lis Sulistiani; 2017);

Wagqf money or waqf cash,
Wagqgf gold or dinar dirham,
Wakaf HAKI,

Wagf of sharia insurance policy,
Wagf plantation,

Wagqf land,

Wagf transportation,
Wakaf oil palm plantation,
. Waqf tree jabon,

10. Wakaf family,

11. Waqf carde,

12. Wakaf khairi,

13. Waqf property,

14. Waqf qur'an,

15. Wagqf animal cattle,

16. Wagqf apartment,

17. Waqf company,

18. Waqf benefits,

19. Wagqf building,

20. Wagqf vehicles,

21. Waqf mosque, and others.

NG AL

If the waqf property owned professionally managed and productive, then the property
will generate large funds. The funds will be utilized for the benefit of the economic
empowerment of the people (Suhrawardi K Lubis, 2010).

The spirit of empowerment of waqf potential is professional and productive is done
solely for the welfare of the people, especially in Indonesia, for that in management there are
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at least three basic philosophies that should be emphasized when empowering waqf
productively, namely (H.A. Faishal Haq; 2017);

1. Integrated management pattern.
This aspect requires a comprehensive design not partial, so that all functions and
objectives that have been formulated can be optimally managed.

2. Principle of Nazhir welfare.

Nazhir is the dominant factor in the development and empowerment of Waqf treasures

productively, as a reward for the trust in which it should be the position of Nazhir

considered optimally by providing award Proportional to the capacity and
responsibilities in seeking the development of productive waqf. Thus Nazhir can be
categorized as an alternative potential that can be expected to gain prosperity.

3. Principle of transparency and accountability.

The Waqf body and the institution that was disputed must be periodic events related to

the process of fund management to the people in the form of audited financial report,

including the fairness of each post its costs.

The development and management of waqf asset function is productive and the effort
to revive the property of waqf is static or prone to death.

In order for waqf to be developed and beneficial for the benefit of the people, one of
the strategic steps to be done is to increase the role of waqf as a religious institution that not
only aims to provide the means of worship only, but also to promote the general welfare, such
as developing productive waqf that results can be used for the benefit of the wider
community. The idea related to waqf is the main choice, when people are in the acute poverty
(H.A. Faishal Haq; 2017).

Management and development of waqf is done productively among others by means of
collecting, investment, production, partnership, trading, agrobusiness, mining, industrial,
technological development, building construction apartments, flats, supermarkets, shops,
offices, educational facilities or health facilities, and businesses that do not contradict sharia
principles.

Through the worship of waqf, the underprivileged group will be helped from the
proceeds of the waqf property. This is due to the large number of waqf assets collected and
invested in productive efforts that can provide sustainable results. The result of this waqf was
adopted to help the less capable people (Suhrawardi K Lubis and Farid Wajdi; 2016).

Wagqf fund can also be used for education costs, especially for children who have
achievements, children from the poor, capital assistance for the community, or also to open
industrial factories that can receive a lot of workers.

In addition to contributing to the development of Community welfare, the practice of
Wagf also planted the spirit of sacrifice and cooperation (Suhrawardi K Lubis and Farid
Wajdi; 2016).

If the wagqf property is managed professionally and productively, the funds will be
utilized for the benefit of the empowerment of people (Suhrawardi K Lubis, 2010).

Wagf can be developed and beneficial for the benefit of the people, one of the strategic
steps to be done, among others, is to improve the role of waqf to promote the general welfare,
such as developing cash wagqf that can be used for the benefit of the wider community.

Wagqf is not only used as a place of worship. Waqf can be developed productively for
example used for production capital. Through wagqf are able to help the less capable. So it
would be beneficial not only for the current generation, but also beneficial for generations to
come. Example productive waqf is cash waqf.

Wagqf cash is quite prospective and potential to raise the funds of society to increase
and move the wheels of the existing economy becomes greater (Khairul Azmi Nasution;
2019). The sample of productive waqf is cash waqf.

Cash waqf commonly referred to as waqf in cash is the form of money in the form of
rupiah that can be managed productively, The result is utilized for the mafquh alaik'. This
means the money that is represented should not be represented directly to mauquf ‘alaih, but
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Nazhir must invest first, then the investment result that is given to mauquf 'alaih (Siska Lis
Sulistiani; 2017).

Economically, waqf of money (cash) is potential to be developed in Indonesia, because
with the model and concept of cash wagqf is the power to reach the mobilisations will be more
equitable to the target community in need compared to the concept of waqf traditional
conventional, namely the form of physical property that is usually done by families who are
able and located (' H.A. Faishal Haq; 2017).

As an example related to the potential of waqf in improving the economy of people can
be seen in the description below (the waqf team of waqf assembly and ZIS PP.
Muhammadiyah, 2010);

The number of Muhammadiyah members and sympathizers is estimated at 1.5 million
people. Average monthly earnings Rp. 800.000,-up to Rp. 8. 000.000,-.

This amount can be achieved if 1500 potential congregation can be moved with the
realization that waqf money same as value with infaq or charity jariah.

So the potential of waqf money is 12 x Rp. Rp. 38.500.000.000,-= Rp.
462.000.000.000,-

If waqf is well managed and correct, the asset is not impossible to be able to increase
some members of the Indonesian community (especially poor people) and able to improve the
quality of education, health, and others are even able to reduce the number of poverty and
unemployment figures.

CONCLUSION

Wagf aims to provide benefits or benefit of the assets that are represented by the person
who is entitled and used in accordance with Islamic Shariah teachings.

If the waqf property owned professionally managed and productive, then the property
will generate large funds. The funds will be utilized for the benefit of the economic
empowerment of the people.

Wagqf can be developed and beneficial for the benefit of the people. One of the strategic
steps that must be done, among others, is to improve the role of waqf to promote the general
welfare. Management and development of waqf is done productively for example used for
production capital and business not contrary to sharia principles. Waqf can be used for
education and health fund of the less group. So beneficial to the current generation and future
generations.
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ABSTRACT

Banking has an important role in developing and supporting the country's economy,
especially after the promulgation of Law Number 21 Year 2008 concerning Sharia Banking.
Islamic economics in Indonesia is now beginning to be recognized and approved by the
community, given the proliferation of Islamic-based banks makes the community understand
the systems in the Islamic economy. This research aims to 1). Describe the development of
Islamic banking in Indonesia; 2). Describe the development of Islamic banking through the
empowerment of Islamic business ethics. This type of research is a juridical — normative
study with a qualitative doctirinal approach. Based on data from Bank Indonesia in 2018 there
were 14 Sharia Commercial Banks, 20 Sharia Business Units and 167 Sharia People
Financing Banks. Overall, the network of Sharia Commercial Banks and Sharia Business
Units is 2,266 Units. Despite the positive growth trend, efforts to introduce Islamic economics
and the role of Islamic economics in Indonesia need to be increased in order to support the
development of the Islamic economy in people's lives through empowering Islamic business
ethics. Legal predictability must have the ability to provide a definite picture in the future
regarding the existence of sharia banking or relationships that are carried out now to develop
sharia banking that upholds Islamic business ethics.

Keyword(s): Islamic Business Ethics, Islamic Banking.

INTRODUCTION

Indonesia as an archipelago with a population of 237 million people achieved an average
economic growth of 5.9% during 2008 — 2014. In September 2015, the Indonesian
government made 12 economic policy packages. The series of economic policy packages
aims to revive the economy in Indonesia. Some policy packages are made, among others, to
simplify the bureaucracy, remove regulations that hamper, reduce tariffs, adjust to
international practices, and provide incentives to Micro, Small, Medium Enterprises
“MSMEs” (Coordinating Ministry for Economic Affairs, 2015). So that the positive impact
on economic growth in 2018 was recorded at 5.17%, with an upward trend compared to the
previous year's growth of 5.07% and is the highest growth since 2013 (Bank Indonesia, 2018).

Since 1970, the world has witnessed various business scandals and controversies as a
result of the operation of businesses, especially large — scale businesses, which are very
detrimental to society. Various forums and movements that voiced morality in business were
even louder. Correspondingly, business ethics as a field of study is developing rapidly,
starting in the U.S and in recent years starting in Indonesia. The crisis experienced by the
Indonesian people today can basically be defined as a crisis of credibility rooted in a crisis of
moral integrity. The trust of the community and the outside world towards the political elite
and the New Order economic elite and their remnants is diminished because of irresponsible
behavior that has caused enormous harm to society and the outside world. The economic
crisis and multidimensional crisis in Indonesia that occurred since 1997 actually originated
from one thing, namely the not formulation of "ethics" where ethics plays a central role as a
paradigm of state administration practices, one of which is in the economic field, namely in
business. The credibility and success of the Indonesian people in international business is also
determined by the extent to which our business understands and anticipates this development.
In other words, the effort to get out of the storm of crisis that is being experienced by the
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Indonesian nation today also involves increasing ethical performance in business behavior
(Bangsawan M.I, 2017).

The role of religion in Indonesia has a very important role in social life. This is stated
clearly in Pancasila as the ideology of the Indonesian nation's first precept "The Almighty
God". The role of religion in connection with the development of human life, Djatmoko did
not hesitate to declare that religion is the main factor that plays a role in realizing the patterns
of world perception for humans those perceptions also influence the development of the world
and the course of history. On the other hand, history also implements changes and continual
adjustments to these patterns of perception, especially in a rapidly changing society. That
perception has relevance to worldly activities that are motivated by the religious belief
system. (Asifudin A, 2004). The development of Islamic banking in Indonesia began with the
hope of the Indonesian Muslim community in the 1970s to be able to conduct sharia — based
transactions, since in several other countries where the majority of the population is Muslim
has established sharia-based banking. The Muhammadiyah Tarjih Council has made a
decision regarding banking law (1968 & 1972) which in essence determines that usury in its
law is haram with nash sharih Al-Quran and As-Sunnah, and advises the Muhammadiyah
Central Leadership to realize the conception of the economic system, especially banking
institutions, which is in accordance with Islamic principles (Jundian, 2009).

The Islamic finance industry is in accordance with the demands of the times and has
become a historical obligation to be born and grow into an alternative financial system -
solutive. To realize this is not easy, there are many challenges and obstacles that must be
faced by the financial industry in the future. Islamic financial industry both banks and non-
banks which is currently still in the early stages of its evolution. Although the growth rate is
so fast, so far only occupy a small niche in the financial sector in Muslim countries, especially
in the international financial sector. Despite a number of difficulties, the banking Islamization
movement went well. Progress in the last quarter century shows encouraging results
(Nurhisam Lugman, 2016). Islamic banks until 2018 have experienced rapid development.
Quantitatively, the development of sharia banks can be seen from the number of banks
conducting business activities based on sharia principles and in terms of business volume.
Until 2018 there were 14 Sharia Commercial Banks, 20 Sharia Business Units and 167 Sharia
People Financing Banks. In total, the Sharia Commercial Bank and Sharia Business Unit
office networks total 2,266 offices (Bank Indonesia, 2018).

Islamic banking in carrying out banking operations is not only for business purposes, in
the form of material benefits, but also to pursue happiness in the hereafter. For this purpose,
Islamic Banks in carrying out banking operations are not only based on banking regulations in
general but also based on Islamic regulations. Islamic banks must abide by the principles of
sharia that are implemented from the establishment to the operations (Wahyu Danang, 2014).
In terms of empowering Islamic business ethics, Islam is not bound by a particular economic
system, liberal or socialist economic patterns are not disputed if it meets three characteristics,
namely justice, not exploitative and always productive, especially among business people as
one of the prerequisites for the development of creative industries. Based on this, it is
necessary to study further and in depth with regard to the Development of Islamic Banking
through Empowering Islamic Business Ethics.

MATERIAL AND METHODS

This paper is a scientific paper from the results of a literature study (Lawrence Neuman,
2012). library research studies based on data or materials needed in completing research, data
obtained from the library consists of general reference sources consisting of theories in the
form of books, encyclopedias and others, as well as special reference sources namely theories
that are in the form of research journals and others (Nursapia Harahap, 2014). The method
used is juridical — normative study with a qualitative doctirinal approach. In this type of legal
research, the law is conceptualized as what is written in the legislation or the law is
conceptualized as a rule or norm which is a benchmark of human behavior that is considered
appropriate (Bani Ahmad, 2009). Research in literature studies is useful in locating and
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concluding theories and concepts that will form the framework in making this paper. Data
sources from this writing are the literature and library materials related to the focus of the
problem which are then analyzed based on existing facts.

RESULTS AND DISCUSSION

The Important Role of Islamic Religion in Empowering Islamic Business Ethics

The economic sector is the place of origin of secularization, especially in the sectors of
the economy which are being shaped by capitalistic processes and industrialization (Nadjib,
Emha Ainun. 1995). Indonesia, especially in the economic environment, the existence of
business ethics still seems to be a concept. According to 1.S Susanto, the ethical dimension in
business circles is very thin and even neglected. (Susanto, 1995). In a country whose people
are religious, have the ideology of Pancasila and still uphold the moral values the condition
seems very alarming. There are several things that cause the increasing importance of the role
of Islam in business ethics that is applied correctly, including the public sector or government,
as well as the corporate sector in general (Dochak latief, 2006). These include :

a. Declining Morality of Nations
Rukmana, assessed that business practices carried out so far still tend to ignore ethics, a
sense of justice and are often colored by dishonest business practices or moral hazard.
Corruption, collusion, and nepotism which are increasingly widespread in societies that
were previously only at the central level and now extend to regions, and borrow the term
teacher of the nation namely Gus Dur, corruption that was previously under the table,
now reaches to the tables being corrupted is a form of moral hazard among the political
elite and bureaucratic elite. This indicates that in some of our societies there has been a
moral crisis by justifying all kinds of ways to achieve goals, both individual goals of
enriching oneself and group goals for the existence of group sustainability (Rukmana,
2004);

b. The Role of Business Activities is Increasingly Important
The growing business activities in Indonesia coupled with the rapid flow of globalization
requires the application of positive laws, clear moral standards are also needed, so that
there is a balance between strong business people and weak business people. Therefore,
the solution offered in the Islamic concept is cooperation either mudaraba, musharaka or
murabaha whose profit sharing is based on real work, not predictions in the form of
ascertained profitability over time with a certain percentage, such as interest instruments
in conventional economics. The Islamic economic system is more characterized by
ethics, where in an economic system such as this, all economic activities are related to
the embodiment of aspects of the ethical value, also when faced with economic
challenges (Jusmaliani, 2008);

c. Trust as a Main Requirement
Trust or mutual trust is the main requirement in business activities. Business actors have
long realized that in reality business relationships will not work well if there is not
enough trust. Even the emergence of circles of exclusive business people based on ethnic
classification stems from a relationship of trust that has been forged with a debt
relationship of gratitude in earlier periods (Robby 1.C, 1995). Frans Magnis - Suseno also
confirmed that without this trust, business will not run well, because trust provides the
possibility for interdependencies that allow mutual development (Franz Magnis Suseno,
1991). Trust will greatly save the cost of production and distribution of goods and
services / cost efficiency which is an important part of increasing competitiveness;

d. Business Stakes Everything
Business activities risk everything, self - esteem, good name, besides of course beneficial
both in the sense of non-material material. Development in Indonesia is directed at the
emergence of economic pockets controlled by certain parties which are expected to
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provide a trickle of economic prosperity for the people or the economic sectors below
turns out to be mere figments. It is precisely this large and developed business sector that
is increasingly accumulating capital and even absorbing capital from lower and middle
class people to invest in industries controlled by the business networks they control.
Indeed the theorem in the world of economics always applies that once a human being
has mastered certain economic activities and achieved them well, he will always repeat
them in the years to come. Just as the theorem stated by Lord Acton relating to power:
power tends to corrupt and absolute power, corrupt will also occur absolutely. Unlike the
case in Muslim business people, when involved in business they are involved in dealing
with two parties: each other, who buys and sells and the Creator, who presents him with
the principles of equality and fairness in all actions in his business transactions. Muslims
are required to always be aware of the fact that all their investments and efforts are a
means to produce short-term results and profits, namely worldly benefits, and long-term
profit gains, namely those that are ukhrawi (Ahmad Mustaq, 2003);

Development of Islamic Banking through Islamic Business Ethics

Commercial banks are defined as profit-oriented financial institutions, to obtain these profits
commercial banks carry out the intermediation function, because they are allowed to collect
funds in the form of deposits, these commercial banks are also depository financial
institutions, different from Islamic banks that use mudharabah and wadiah (Syadullah
Makmun, 2009). In the banking world in Indonesia since the 1997 monetary crisis, which has
not yet been resolved until now, it seems that capitalistic banking systems and practices have
developed that have been unethical because they emphasize the pursuit of maximum profit.
The extremely severe economic crisis, and until now has not yet recovered, is a reflection of
the poor business ethics in Indonesia, both among government and private sectors, both at the
central and regional levels, as well as at all levels. In Indonesia, especially in the economic
environment, the existence of business ethics still seems to be a concept. According to .S
Susanto, the ethical dimension in business circles is very thin and even neglected (Susanto,
1995). In a country whose people are religious, have the ideology of Pancasila and still
uphold the moral values the condition seems very alarming. History has recorded the
development of Islamic Banking in the world divided into four periods, namely:

a. The Esthablishment Period (1965 — 1976)
Major activities across the Muslim word in the area of research in all fields that concern
Muslim’s daily live. The establishment of Muslim organization to promote cooperation
and support among Muslim countries. The establishment of several Islamic banks across
the Muslim world;

b. Spread Period (1977 —2002)
Fueled with the sharp increase in oil prices and huge wealth in the Middle East. The
establishment of hundreds of Islamic Banks across the globe. The transformation of the
financial system to complete Islamic banking Iran, Sudan, and Pakistan;

c. The International Recognition Period (2003 — 2009)
The globe acceptance of Islamic Banks by the western and recognition american
regulators. The growing interest of international banks in western Europe, the United
Stated, and Japan in Islamic Finance;

d. The Evaluation Period (2009 — Present)
The large, healthy gross of Islamic assets compared to the large decline in the
conventional bank assets during the global crisis. Islamic banks were the least affected
by the global crisis.

In the process of establishing Islamic banking, it is not enough just to fatwa the National

Sharia Board which was later adopted by Bank Indonesia in the form of a Bank Indonesia
Regulation. However, there is a need for regulations whose legal predictability must have the
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ability to provide a definite picture in the future of the present situation or relationships.
Based on this, finally the legal product of Law Number 21 Year 2008 concerning Sharia
Banking was born in response to legal predictability. The following chart is the development
of banking law in Indonesia in the legislation :

Chart. 1. Sharia Banking Legal Regulations in Indonesia

BANKING LAW
Syariah Banking

Development of Sharia Banking Development of Sharia Banking
Law in Indonesia. Law Since the enactment of Law
No. 21 Year 2008

Conventional
Banking

(Law No. 14 of 196? Implementing Regulation

J No. 72 of 1992
( Law No. 7 of 1992 >

( Law No. 10 of 1998 L
CLaw No. 21 of 2008)

With regard to the development of Islamic banking in Indonesia, there has been a trend
to shift investment preferences from conventional to Sharia stocks since the financial crisis.
Starting from the 1997-1998 Asian financial crisis and the 2006-2009 global financial crisis,
not only has the Sharia-based capital market developed in Muslim countries, but also started
to attract attention in non - Muslim countries. Due to the importance of capital market
development in the economy, a number of studies related to evaluating the performance of
conventional Islamic and portfolio portfolios have been carried out in developed and
developing countries, one of which is the result of comparison with Malaysia as a partner,
Dewi and Ferdian (2012) found that Indonesian sharia mutual funds outperformed in terms of
asset allocation funds and debt funds during the period January 2006 - April 2009 (Pranata
Nika & Nurzanah, 2015). This can be achieved because the bank's interest system is used by
conventional banks to obtain profits from funds invested through financing to customers
regardless of whether the customer's business experiences profits or vice versa. But unlike the
system in Islamic banks in looking for profits on invested funds, Islamic banks apply a profit
sharing ratio, namely by dividing Profit and Loss Sharing (PLS) on financing products based
on NUC (Natural Uncertainty Contract), namely a business contract that does not provide
certainty of income both in terms of the amount of time, but based on profits or losses on
businesses that are run, such as mudaraba and musharaka. This is applied to Islamic banks
because Islamic banks are banks that all other operating systems must not conflict with
Islamic teachings that prohibit usury or Riba. In Al-Quran Surah al-Baqarah verse 275 it has
been explained that Allah forbids usury and instead uses the principle of profit sharing. With
this principle, no party is disadvantaged in the contract, because this principle is based on the
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pleasure of the two parties who entered into the contract (Sucingtyas Siti Aisyah, Latifah
Durrotul. 2013).

In the period of Sharia Banking Growth in 2014-2015 and 2016 - 2017 even though the
period 2018 - 2019 showed an increase again (Table 1). However, this should be noted why in
previous periods it tends to experience a downward trend so that growth becomes less than
optimal. Some of the factors causing suboptimal growth include; First, government
commitment is still lacking, relating to government regulations that tend to limit the
participation of the community in efforts to advance Islamic banking. In the Financial
Services Authority Regulation Number 37 / POJK.03 / 2016 Concerning Business Plans for
Rural Credit Banks and Islamic Finance Banks. For people who want to establish an Rural
Credit Banks with a minimum core capital of 6 billion. So people prefer in the real sector
because it absorbs a lot of labor. Second, the lack of socialization related to Islamic Banking,
in the face of competition with conventional systems, it needs a precise strategy, namely
Islamic banks need to design a growth leap that is satisfying / quantum growing. During one
year carried out by Bank Indonesia based on the 2006 Bank Indonesia year-end report,
socialization activities by Bank Indonesia during 2006 were only 51 times. A very minimal
effort considering the large population of Indonesia. Ideally, a year of socialization can be
done at least 5 million times a year, not 51 times. The increasing number of Islamic banks in
Indonesia is also expected to be able to encourage public interest to be more open to the
existence of Islamic banks, although this condition does not fully guarantee that people prefer
Islamic banks as financial solutions from conventional systems that are also growing rapidly
and are still in a position of high liquidity. . And third, public understanding of Islamic
finance is one of the benchmarks for the rise of the Islamic finance industry in Indonesia.
According to the results of the 2016 Financial Services Authority (OJK) Financial Literacy
and Financial Inclusion Survey (OJK) in 2016, the level of users of Islamic financial products
and services in Indonesia is only 11.06%. While the Islamic financial literacy index was 8.11
percent.

Distribution of Sharia Commercial Bank and
Sharia Business Unit Network
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Figure 1. Development of Sharia Bank

The purpose of Islamic banks in Indonesia as stipulated in Act Number 21 of 2008 concerning
Sharia Banking which was passed on July 16, 2008 is with the aim of Indonesia's national
development to achieve the creation of a just and prosperous society based on economic
democracy based on the values of justice, togetherness, and usefulness in accordance with
sharia principles (Ikatan Bankir Indonesia, 2015). In line with that goal. The principles of
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Islamic business ethics that must be applied in supporting the development of Islamic
banking, include : (Muhammad Danang Wahyu, 2014):

a. The Al-Ta’awun Principle
It is a principle of mutual assistance and cooperation. In this case Allah Almighty has
ordered humans to help one another in doing justice and piety. On the contrary, Allah
Almighty forbids humans from helping one another in the matter of sinning and
transgression, as Allah says in the QS. Al-Maidah: 2 which means "O you who believe,
do not violate the Shi'ites of Allah, and do not eat honor of unclean months, do not
(disturb) the animals of his, and the animals qalaa-id, and do not (also) disturb those
who uphold the Baitullah while they seek the gifts and good pleasure from their Lord and
if you have completed the pilgrimage, then it is permissible to hunt, and not once (your)
hatred towards a people because they prevent block you from the Holy Mosque,
encourage you to persecute (to them) and please help you in (doing) virtue and piety,
and don't help helping in committing sins and transgressions. And be afraid of Allah,
verily Allah is severely tortured "
b. The principle of avoiding Al-lkhtinaz

This principle is in line with the function of money, which is not letting money be
unemployed and does not revolve in transactions that benefit the general public. In the
Islamic view, money is a flow concept, therefore it must revolve in the economy. The
faster the money revolves in the economy, the higher the income level of the people and
the better the economy. This principle is based on the word of Allah, which is stated in
the QS. An_Nisaa ": 29 which means "O you who believe, do not eat your neighbor's
property in a false way, except by the way of trade that applies with equal likeness
among you, do not kill yourself; surely Allah is the Most Merciful to You "

CONCLUSION

Islamic business ethics is the application of the principles of Islamic teachings that
originate from the Qur'an and the Sunnah of the Prophet in the business world, including in
Sharia banking. The presence of Islamic banking has a mission / goal of Indonesia's national
development in order to create a just and prosperous society based on economic democracy
based on the values of justice, togetherness, and benefits in accordance with sharia principles.
Banking conditions in Indonesia have experienced a trend for shifting investment preferences
from conventional to Sharia stocks since the 1997-1998 financial crisis and the 2006-2009
global financial crisis. Islamic banks until 2018 there are 14 Sharia Commercial Banks, 20
Sharia Business Units and 167 Sharia People Financing Banks. In total, the Sharia
Commercial Bank and Sharia Business Unit office networks total 2,266 offices. Nevertheless,
efforts to promote Islamic economic growth and Islamic Banking must continue to be carried
out with regulations that do not limit the participation of the community, the introduction of
the Islamic banking movement movement and build trust in the community by promoting
adherence to Sharia.
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ABSTRACT

The signing of the ASEAN single market agreement was called the MEA (ASEAN Economic
Community) in 2007 and entered into force in 2016 causing the City of Medan to be invaded
by the flow of goods, service flow, free flow of investment, free flow of capital and flow of
skilled labor. Vice versa, Medan can sell goods and services easily to other countries in
Southeast Asia. The countries most likely to attack the Indonesian market are Malaysia,
Thailand and Singapore. The more goods that come in, the more brands of goods circulating
in the city of Medan that will be vulnerable to disputes / disputes because there will be many
names of the same product brand, almost the same or the same in principle. Women SMEs as
one of the business actors need to get protection and opportunity to compete healthily among
business actors by using and registering brands on the products they produce. The research
method used is normative juridical which is qualitative in nature to find suitable and
appropriate models in increasing the use and registration of trademark rights for UKM UKM.
The data obtained from this study shows the lack of participation of female SMEs in the use
and registration of trademark rights due to things such as their lack of knowledge about
brands and the benefits of trademark rights for the progress of their businesses, lengthy
trademark registration procedures and the cost of registering trademark rights. This is what
drives the importance of empowering women SMEs through workshops, integrated intensive
training and dissemination of the importance of the use and registration of trademark rights
among women SME actors.

Keywords: Empowerment of SMEs, Women's Empowerment, Brand Rights

INTRODUCTION

One of the important studies to discuss and immediately find a solution to solve is
efforts to empower SME Women and provide legal protection to the brand rights of small and
medium-sized businesses (SMEs) owned by North Sumatra women entrepreneurs from the
invasion of industrial products from ASEAN countries and to increase the use of trademark
rights and register trademark rights at the Regional Office of Law and Human Rights so that
female SMEs avoid the loss and dispute of trademark rights.

As is well known that since 2016 Indonesia has entered the Southeast Asian free
market known as the Asean Economic Community (AEC). The agreement made by the 10
ASEAN member countries in 2007 will create a single market in the Southeast Asian region.
The purpose of the agreement This MEA, based on the ASEAN charter is in an effort to
increase competitiveness in the regional and international arena so that the economy grows
evenly. Also improve the living standards of the ASEAN community. The consequence of the
implementation of the AEC is the liberalization of trade in goods, services, skilled workers
without tariff and non-tariff barriers. Thus trade competition in ASEAN will also be more
stringent.
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The city of Medan will be invaded by the flow of goods, the flow of services, the free
flow of investment, the free flow of capital and the flow of skilled labor. Likewise vice versa
Indonesia, especially Medan can sell goods and services easily to other countries in Southeast
Asia. The countries most likely to attack the Indonesian market are Malaysia, Thailand and
Singapore.

The entry of goods or products from the AEC member countries will not be separated
from the brands attached to the said products. The more goods that come in, the more brands
of goods circulating in the city of Medan that will be vulnerable to disputes / disputes because
there will be many names of the same product brand, almost the same or the same in
principle.

According to the Head of the Medan City Cooperative and UMKM Office, Arjuna
Sembiring, said that currently the number of UMKMs until 2017 in Medan City is 300,000
businesses. The Medan City Government has formed 6 (six) clusters namely; embroidery,
shoes and leather bags, culinary, handicraft, rattan and batik. All the products of this UMKM
will compete with products from other ASEAN countries.

A brand that is already widely known by the public and is relatively in demand in the
market will be the target of other parties to emulate. Two similar items use, mimic or
duplicate the other party's fame. Other parties who have a brand will certainly feel
disadvantaged first, this is what causes a brand dispute. The specific purpose of this research
is to find a suitable and appropriate model for the empowerment of women SMEs in
increasing the use and registration of trademark rights. The use of a brand in every UKM
product is a must as a form of protection for that product. The provisions regarding
trademarks already exist in the Trademark Rights Act but the concept needs to be improved to
be harmonized with female SMEs with the principle that by using brand rights, the products
of women SMEs are protected from loss and protected from trademark rights disputes.

The discovery of a model for empowering women SMEs in the improvement and use

of brand rights is the specific aim of this study.
The development of business law among countries in Southeast Asia (ASEAN) is
increasingly advanced. This is evidenced by the birth of an agreement on the AEC which is to
create a single market in the Southeast Asian region, namely a trade relationship without the
need for tariff and non-tariff barriers. One way to protect women's SME products from loss
due to turnover and trademark disputes is to socialize to women SMEs about the importance
of using trademark rights and then registering the trademark rights with the Regional Office
of Law and Human Rights because trademark disputes through the court will take time. a long
time ago, it costs a lot and decreases the brand image of the disputed goods in the community.
This is the main importance of this research.

RESEARCH METHODS

This research is a type of socio legal research. This study looks at how many SMEs are
managed by women, whether the existence of these women SMEs is already familiar with
brand rights and whether they have registered their trademark rights with the Director General
of IPR.

DISCUSSION
The Importance of Empowering Women's SMEs

Protection of citizens from all acts of discrimination is an implementation of the
constitutional rights contained in the 1945 Constitution of the Republic of Indonesia. Ums
Women have an important role in alleviating poverty because these women's SMEs activities
can absorb a lot of labor. according to Bank Indonesia Deputy Governor Rosmaya Hadi, 51%
of small businesses and 34% of medium-sized businesses are owned by women. The results
of the 2015 IFC research the contribution of women entrepreneurs to GDP in Indonesia
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amounted to 9.1% compared to the contribution of women entrepreneurs which was only 5%.
Data from the North Sumatra Regional Cooperative and UMKM Office said that the number
of UMKM in North Sumatra was around 2.8 million and 380,249 registered business units
were registered and absorbed 1.5 million workers. This number is increasing every year. In
addition, female SMEs can also be a means to level the level of small people's economy
because SMEs have locations throughout the region even far into remote villages that are not
reached by transportation and technology. Thus the presence of women SMEs everywhere
will be able to narrow the gap between the rich and the poor, so that small communities do
not need to roll into the city to look for decent work. In addition, the importance of other
women's SME:s is to be able to provide foreign exchange income for the State. According to
data from the Regional Office of Cooperatives and UMKM medan, foreign exchange inflows
reached 8 billion. This continues to increase every year. According to Bappenas, the
advantages of UKM as one of the pillars of economic growth are: ability to focus on specific,
flexible, low-cost businesses and speed of innovation.

Pursuant to Law No. 20/2008 concerning MSMEs, the purpose of the formation of
UMKM is to grow and develop its business within the framework of national development
based on just economic democracy. (Article 3). small-scale businesses are: small-scale
people's economic activities with the business sectors provided are small-scale business
activities and need to be protected for the purposes of unfair business competition. The role of
Small and Medium Enterprises is very strategic in the national economy because its activities
provide employment and provide economic services to the community. SMEs can create a
market (segmentation) that provides a compilation market (buyers) that does not have an
interest.

Small businesses as referred to in Law No. 20 of 2008 is a productive business that is
small scale and meets the criteria of net assets of a maximum of Rp.50,000,000 (fifty million)
to a maximum of Rp.500,000,000 (five hundred million) excluding land and buildings for
business premises; or have annual sales results of more than Rp. 300,000,000 (three hundred
million) up to a maximum of Rp.2,500,000,000 (two billion five hundred million rupiah) The
characteristics of small businesses are: a. the type of goods sought is generally fixed, not easy
to change; b. location or place in general has been settled not moved; ¢ in general, has
conducted financial administration although it is still simple, company finance has begun to
be separated from family finances and has made a business balance; d. already has a business
license and other legality requirements including NPWP; Human resources (entrepreneurs)
have experience in entrepreneurship and there is already access to banking in terms of capital
requirements. Women's SMEs as part of the National SMEs have a very strategic role in the
Indonesian economy. Some of the advantages of SME women are: is patient, persistent,
persistent, resilient, not easily surrendered by circumstances and fate. According to Hempri
Suyatna, SMEs can survive in a state of economic crisis in Indonesia because: flexible, capital
is not dependent from outside, able to return loans with high enough interest. SMEs are
scattered throughout Indonesia, absorbing many workers and effectively becoming a tool to
strengthen national stability. Tercatar UKM employs 107.6 million people in Indonesia

2. Brand rights for UKM.

Brand rights are intellectual property rights inherent in any goods produced by
producers. Brands are very important in the world of advertising and marketing because the
public often associates an image, quality or reputation of goods with certain brands. The
popular brands of goods will eventually become valuable assets for the company because they
can be sold or licensed to third parties. A mark is a sign that can be displayed graphically in
the form of a picture, logo, name, word, letter, number, color arrangement, in the form of two
dimensions and or three (three) dimensions, sound, hologram, or a combination of two (two)
or more elements This is to differentiate goods or services produced by persons or legal
entities in the trading of goods and services. The position of the brand is very strategic and
important in the trade of goods and services, therefore a brand has a function as: a, the
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distinguishing sign between a product or service product from a company and the goods or
services of another company's products, b; as a means of promotion of a product c; as a
guarantee of the quality of a product d; and as a point of origin for one product.

For brand SMEs can provide a. Economic benefits; (1) can be a company asset in the
form of trading, licensing and transfer or can be used as a means of capital planning, (2)
supporting business development because the brand can attract people's attention and
introduce a product quickly and practically. b. legal benefits; (1) the existence of a mark
provides the distinguishing limit between ownership of an item and a service product from
another company. So as to prevent unfair competition in trade. Those who violate this
provision may be subject to sanctions according to the Trademark Rights Law and the Anti-
Monopoly Law and Unfair Business Competition Law. (2) protect the brand of goods and
services in the equation in principle or in its entirety. c. the benefits of increasing creativity;
(1) the presence of a brand on a product means that the State will protect the intellectual
creativity of the owner of the brand and this will spur new creations in the development of
intellectual works in the future; (2) enhance the character or image both on the said product or
product.3.Pemberdayaan Ukm Perempuan Dalam Peningkatan Pengunaan Dan Pendaftaran
Hak Merek Di Kota Medan

Based on a search on the Intellectual Property Database page, the Directorate General
of Intellectual Property, pdki.indonesia and dgip.go, the data obtained are as follows:

Table 1:

No | Registration of Trademark | Sumatera Utara Indonesia
Rights
1 2018 7 328

Source: search results are complemented by interviews with informants

Application for registration of trademark rights from North Sumatra which can be seen in the
table above, is still very small. Some of the factors causing it according to Selvie Sinaga, are:
first; long and complex registration procedures, second; expensive registration / registration
fees, and third; Weak law enforcement for IPR violators and specifically for SMEs one of the
other inhibiting factors is the requirement for applicants to have the right to have a statement
that it is true that the person concerned is a Micro, Small and Medium Enterprises (MSMEs).

The following data is the registration of trademark rights of SMEs.

Table 2:
No | Applicant Registering | 2018 2019 Gender
Trademark Rights
1 UMKM 6 3 1 girl
2 PT 1 2 2 men

Source: The pdki.indonesia website page is complemented by interviews with informants

According to the data in table 2 above, it is clear that the level of participation of women
MSME:s in using their rights to obtain brands is still very small. For this reason, a model of
empowering SMEs and MSMEs operated by women is needed so that the use and registration
of their trademark rights has increased significantly.

Several approaches that can be implemented in this regard are the model of education
for women SMEs. Education in order to increase the knowledge of the use and registration of
trademark rights can be through workshops, integrated training and intensive socialization
activities. It is hoped that with this massive and measurable empowerment model, the number
of SMEs participating in exercising their rights to obtain legal brands can be seen as
progressing.
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CONCLUSION

Female UKM is a group of business actors that have an important role in the development of
the Indonesian economy because it absorbs a lot of labor, is able to adjust to changing market
conditions and is flexible in the sense that if there are problems in one line of business it is
easy to move to another line of business. Actors of female SMEs must obtain intellectual
property protection of their brand rights so that the products produced are not imitated by
other parties resulting in losses and disputes in the future. The registration of trademark rights
for SMEs is still experiencing problems due to the lack of knowledge of SMEs for women
trademark rights, registration processes and high registration fees. For this reason, in order to
increase the use and registration of trademark rights of women UKM in Medan, it is
necessary to do: integrated socialization, workshop and training. Including special attention
from the regional government in the form of exemption from registration fees for trademark
rights.
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ABSTRACT

The principle of pacta sunt servanda has known in contract law in Indonesia. Based on it's
principle that the contract is considered as a law (Act.) for each parties who are bound by the
contract. So that the parties in the contract have an obligation to fulfill the obligations based
on those stipulated in the contract. However, in a long-term contract it can happen that one
party in the contract is difficult to carry out its obligations due to fundamental changes in the
contract that cannot be predicted when the contract is agreed, for example a change in the
value of money due to inflation which is very detrimental to one party. This study is a
normative juridical research, where the data used in this study is secondary data in the form of
books, legislation, documents and other writings relating to the problems under investigation.
Based on the results of the study revealed that the principle of rebus sic stantibus has not been
adopted in the Civil Code, so in the preparation of the contract required the inclusion of rebus
sic stantibus principle as an effort to provide protection for the parties in the contract,
especially in the contract with a long duration, because it has the potential for occurrence
fundamental changed.

Keywords: Rebus Sic Stantibus Principle, Contract

BACKGROUND

In general it can be said that contracts made by the parties will contain binding
conditions for the parties like a law. This provision is based on the principle of pacta sunt
servanda, so in this case the parties will endeavor to carry out their obligations as best as
possible until the termination of the agreement. The implementation of the promises must of
course be carried out with full awareness, sense of responsibility and taking into account the
interests of the parties, as has been promised in the agreement.[

The principle of pacta sunt servanda is the basis for the implementation of the rights
and obligations of the parties to the agreement. Based on the principle of pacta sunt servanda,
the agreement party can ask the other party participants of the agreement to carry out what
has been agreed in the agreement. It can almost be said that the validity of such a pacta sunt
servanda principle is absolute. This means that anyone who has made a promise cannot not
carry out according to his promise. Because the existence of this principle is also based on
religious teachings. Even as said by Kelsen that the principle of pacta sunt servanda is a basic
norm (grundnorm). So that the parties will be responsible for their failure to carry out
obligations, even though the cause is beyond their control and not seen before signing the
agreement. However, in its implementation it is very possible that changes occur that are
contrary to the expectations or expectations of the parties, especially on agreements that have
a long period of time, so that one party cannot carry out the intent of the agreement.

With this change, causing the agreement to be terminated or adjusted, this exception
is known as the rebus sic stantibus doctrine. The rebus sic stantibus clause is a change in
circumstances that is applied if the terms and conditions in the contract change not because of
the impossibility in executing the contract but because of extreme difficulties for one of the
parties to fulfill the contract. .*! The existence of the sic stantibus stew principle has long
been known in the community, both by legal experts and by court institutions and even today
it has become part of positive law both in national law and in international law."!
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Based on the description above, the author feels interested in conducting research in
the form of scientific work with the title "The Urgency of Rebus Sic Stantibus Principle In
Long-Term Contracts To Protect Parties".

PROBLEM FORMULATION
The problem formulation in this study is : What is the basis of rebus sic stantibus
principles in long-term contract to protecting parties?

RESEARCH METHOD

This study is normative, because it uses secondary data, or often called the research
literature. Normative legal research is legal research laying down the law as a system of
building norms. Norm system in question is about the principles, norms, rules of legislation,
court decisions, agreements and doctrines.””’ Secondary data used in this study include
legislation relating to contract law, documents and writings relating to the cases studied.

Methods of data analysis used in this research is descriptive qualitative, meaning
authors will present and explain the data obtained from the study of literature, which is
manifested in a logical and systematic description. Once the ingredients necessary legal
collected, the next step was made an analysis to clarify the settlement of the problem, then the
conclusions drawn deductively, from things that are common to the things that are special. At
this stage the legal material worked on and utilized in such a way to successfully conclude the
truth of which can be used to address the issues raised in the study.

DISCUSSION

The term contract comes from English, which is "contract" which means an
agreement.”) In Dutch the contract is known as the word "overeenkomst", which also means
the same as the contract that is the agreement.[”) Where one of the principles known in
contract law is the rebus sic stantibus principle. Meanwhile, the rebus sic stantibus principle is
regulated in Article 62 of the Vienna Convention on the Law of Treaties (hereinafter referred
to as the 1969 Vienna Convention) which states that a change in fundamental circumstances
that cannot be expected by the parties can be stated as the basis for termination or withdrawal
of the agreement. The termination of an engagement in an international agreement must
basically be agreed by the parties to the agreement and regulated in the terms of the
agreement itself.l”) Furthermore, in the legal system in Indonesia the principle of rebus sic
stantibus is regulated in Indonesian legislation namely Article 18 letter ¢ of Law Number 24
on 2000 concerning International Treaties, which state:

"There are fundamental changes that affect the implementation of the agreement".

Even though the law on international treaties regulates the principle of boiling sic
stantibus, it must be understood that this provision can only be applied to international treaties
which the Indonesian state is a party to. And in the regulation of the Civil Code (BW) it does
not regulate the application of the sic stantibus stew principle. In connection with this, the
principle of sic stantibus boil can actually be applied even though in the national positive
legal regulations the regulation on the principle of rebus sic stantibus has not yet been ratified
as a positive legal rule. The condition is that the principle of rebus sic stantibus stew must be
stated in the article regulations in the agreement and must be agreed by all parties.

If the rebus sic stantibus principle is stipulated in the contract and agreed by the
parties, this principle can be applied as a contractual obligation even though positive legal
regulations have not been regulated. Because contractual obligations are generally very broad,
contractual obligations are agreed upon by the parties and / or contractual obligations that are
required by law.

Furthermore, contract law generally recognizes the principle of hardship, which is a
difficult situation whose substance is not much different from the principle of rebus sic
stantibus. The use of this term was chosen because it is widely known in the practice of
international trade law, which is strengthened by the inclusion of "hardship clause" in various
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international contracts.!®] Difficult circumstances are new legal doctrines that are built and
developed in essential and fundamental contract law. In contrast to the forced and default
conditions set out in KUPerdata Book III, the difficult situation has not been regulated, but in
many cases related to the difficult situation the judge will decide the force situation. Difficult
circumstances or hardship have no positive legal rules, but the concept of hardship is
apparently developing in the practice of international contract law which is supported and
strengthened by the rules and doctrines of international contract law.

CONCLUSION

Based on the discussion above shows that by pouring the principle of boiled sic
stantibus in an article of an agreement can be a legal remedy in anticipating fundamental
changes that result in either party or parties not being able to carry out their obligations in
accordance with those specified in the agreed agreement, so the use of this principle can
minimize the occurrence of disputes between the parties on the basis of defaults.
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ABSTRACT

For the people of Pontianak City, the Kapuas River is a pulse of life, so that the relationship
between the community and the Kapuas river cannot be separated. But when compared with
other countries that also have river areas, the lives of people living in the area around the
Kapuas River are very different from those around the Chao Phraya River in Thailand and
around the Malacca River in Malaysia. The arrangement of river areas in Thailand and
Malaysia with the concept of water front city development has an impact on increasing the
economy of the surrounding communities, while structuring the Kapuas river in Pontianak
City has not yet had an impact on increasing the economy of the surrounding communities.
This certainly raises a problem, namely why the arrangement of the Kapuas river as a water
front city in Pontianak City has not had an impact on increasing the economy of the
surrounding communities. The purpose of this paper is to find out why and how should be the
arrangement of the Kapuas river in Pontianak City have an impact on increasing the economy
of the surrounding communities. The writing method used in this article is a descriptive
analysis method. The conclusion of this paper is that the arrangement of the Kapuas river in
the city of Pontianak has not not yet an impact on increaing the economy of the surrounding
communities because the arrangement carried out was merely a river normalization project.

Keywords: River, Front City, Empowerment, economy, society.

A. Introduction

West Kalimantan Province is one of the regions that has many large rivers, including
the Kapuas River, Landak River, Melawi River, Sambas River, so that it is known as the
Water Front City." The river in West Kalimantan Province is used by the community for
various activities, including transportation, MCK (bathing, washing, latrines), trade (because
of the river as a floating market), housing (because the river also functions as a residential
land) and economic activities (because the river also has various potential natural resources
that can be utilized).

The existence of the city of Pontianak as the capital of the Province of West
Kalimantan has a typical water city / river bank city, so it is often dubbed the province
"thousand rivers". This nickname is in line with the geographical conditions of West
Kalimantan which has many rivers both large and small, while the city of Pontianak itself is
one of the cities that stands along the banks of the river, namely the Kapuas river which is the
longest river in Indonesia.” In relation to the existence of the Kapuas river in supporting the
lives of people in the city of Pontianak it can be said to be inseparable. The role of the Kapuas
river for the people of Pontianak as if it were a vein in supporting various activities of life.

! Water Front City is an area on the banks of a river that is oriented to the body of the water and forms a river
corridor, characterized by the orientation of the building / facade facing the river, Pontianak City Regulation
Number 4 of 2002 concerning Regional Spatial Planning (RT / RW) City of Pontianak Year 2002-2012.

2 The Kapuas River is the longest river in Indonesia (1,143 km), of which 942 km of river can be navigated. The
Kapuas River flows from the east in Kapuas Hulu District through Sintang District, Sanggau Regency, and
Pontianak Regency, which then branch 3 (three) in Pontianak City towards the Natuna Sea. Equator Expedition,
2012, Caring for and Preserving Indonesian Nature, Temprina Media Grafika, Surabaya, 2012, p. 50-52.
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As a city divided by rivers, Pontianak city should have maintained and utilized its
identity as a waterfront city. Therefore, the concept of city development that leads to the
water front city needs to be implemented with professional management. The water front city
area here is an area oriented to the water body (in this case in the form of a river) forming the
character of a river corridor. The area is characterized by an orientation facing the river, or in
other words the facade facing the river. The water front city area planned for Pontianak City
is a unit consisting of varied activity centers with locations spreading along the Kapuas river.
The concept of structuring the city as a water front city can include cities located on the
shore or cities on the edge of the river. Many cities in the world have been successfully
developed with the water front city concept. There are 2 (two) international cities located on
the banks of the river and should be used as a reference reference for the city of Pontianak,
namely the state of Malacca in Malaysia and the city of Bangkok in Thailand. Structuring the
river area in realizing the water front city concept in the Malacca river region in Malaysia and
the Chao Phraya river in Thailand can combine the balance of the arrangement of commercial
areas (trade and services) with neatly arranged residential areas, while also maintaining
historic buildings and highlight the nuances of arts and local culture. The arrangement of the
city center in the land of Malacca and the city of Bangkok as the water front city has proven
to be the main attraction of tourists to visit the city.
Unlike the case with structuring the Kapuas river area which is in the center of
Pontianak City. The arrangement of the Kapuas river area as a water front city land mark has
not succeeded in integrating the balance of the arrangement of commercial areas with
residential areas. The current arrangement of the Kapuas river area is limited to the river
normalization program and does not include community empowerment programs in the
vicinity, so what happens is that residential areas are not well organized and have no impact
on improving the economy of the community.

B. Problems

Based on the preliminary description as mentioned above, the formulation of the
problem that can be raised is: why the arrangement of the Kapuas river as a water front city in
Pontianak City has not yet had an impact on improving the economy of the surrounding
communities.

C. Purpose

The purpose of this paper is to find out why and how should the arrangement of the
Kapuas river in Pontianak City have an impact on improving the economy of the surrounding
communities.

D. Writing Methodology

The writing method used in this article is a descriptive analysis method. In collecting
accurate data and information, the author conducts interviews and observations. The primary
data collection technique is carried out by conducting a library / documentation study, while
secondary data collection is carried out through other documents® relating to the substance of
this paper, such as journals/scientific bulletins, magazines, newspapers.

E. Discussion
1. The Concept of Community Empowerment

The empowerment process should emphasize the process of giving or diverting some
of the power, power or ability to the community to be more empowered and encourage or
motivate individuals to have the ability or empowerment to determine what is their life choice

3 Lexi J. Moleong, Qualitative Research, Remaja Rosdakarya, Bandung, 1994, p. 112.
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through a dialogue process.* Furthermore empowerment can only be done through a process
of participation.’
According to Sherry R. Arnstein, participation is divided into 3 (three) levels, namely:®
Non Participative, Tokenism and Citizen Participation. The first level includes manipulation
and therapy, meaning not participation because the goal is not to give the community the
ability to play a role and make decisions but to educate and treat participants in the process of
participation. Whereas the second level includes informing, consultation, and placation which
are mere formalities because participant's aspirations, opinions or opinions are only material
to be heard which is not necessarily the material for decision making. The third level,
consisting of partnership, delegate power, and citizen control, the community can negotiate
and even have the power to participate in decision making, and the latter is what constitutes
real participation.

Community participation in the process of expressing opinions can be in the form of
hearings, objection statements and other attitudes in the permit decision-making process. This
is in accordance with the culture of the community towards law and the legal system, people
's attitude towards law and legal system as written by Lawrence M. Friedman. According to
Friedman, there are 3 (three) elements or aspects of the legal system, namely:’ Legal
Structure, Legal Substance, and Legal Culture. Legal Structure involves institutions
authorized to make and implement laws (executive and legislative). Legal Substance, namely
material or form of legislation which is divided into written law (codification) and common
law system. Whereas Legal Culture, is intended as the attitude of people towards law and the
legal system, which involves the belief in values, thoughts or ideas and their hopes, people 's
attitude towards law and the legal systems, their beliefs values, ideas and expectations.® The
existence of a community in an area is expected to be able to help government institutions in
formulating a regulation whereby the regulation makes people's thoughts, ideas and
expectations so that what has been formulated can be effectively implemented and monitored
together with the community and the government.

According to Koesnadi Hardjasoemantri, the main idea underlying the need for
community participation can be stated as follows:’
a. Giving Information to the Community.
The participation of the community will especially be able to add to the treasury of
knowledge about certain aspects obtained from the specific knowledge of the community
itself as well as from experts who were consulted by the community. Community
participation is very necessary to provide input to the government about the problems that can
be caused by a government plan with various consequences. And information obtained from
the community will add information and input to the decision-making process carried out by
the government and can improve the quality of the decision.
b. Increasing Community Willingness to Receive Decisions.
Someone who has a chance to participate in the decision-making process and is not faced with
a fait accompli, will tend to show greater willingness to accept and adjust to the decision. The
participation of the community in the decision-making process will greatly reduce the

4 Esmi Warasih, "Community Empowerment in Realizing the Purpose of Law (Law Enforcement Process and
Justice Issues)," Speech Delivered at the Inauguration of Associate Professor in Law in the Faculty of Law of
Diponegoro University, Semarang, April 14, 2001, p. 28.

SIbid

¢ Sherry R. Arnstein, A Ladder of Citizen Participation, Classic Readings in Urban Planning: An Introduction,
quoted by Esmi Warasih, Ibid, p. 29.

7 Lawrence M. Friedman, The Legal System: A Social Science Perspective, Russel Sage Foundation, New York,
1975.

8 Further see T. Gayus Lumbun, Role of the Community in the Management of the Environment in Law and the
Environment in Indonesia, 25 years Prof. Dr. Koesnasi Hardjasoemantri, SH. ML, Ed, Erman Rajagukguk and
Ridwan Khairandy, Jakarta, UI Press, 2001, p. 495.

° Koesnadi Hardjasoemantri, "Legal Aspects of Community Participation in Environmental Management," in
Abdul Gafur Anshori and Sobirin Malian, Building Indonesian Law, Speeches for Inauguration of Professor of
Law, Yogyakarta, Kresi Total Media, 2008, p. 146-148.

45



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my
occurrence of conflict, as long as the participation is carried out at the right time. That a
decision will never satisfy all interests, all groups or all citizens, but the willingness of the
community to accept government decisions can be increased.
c. Helping Legal Protection.
If a final decision is taken by observing the objections raised by the community during the
decision-making process, in many cases there will be no need to file a case with the court. If a
case is brought to court, the case is usually focused on a particular activity. Thus there is no
opportunity to suggest and consider alternative activities.
d. Democratizing Decision Making.
There is an opinion stating that in a government with a representative system, the right to
exercise power is in the people's representatives. Thus there is no necessity for the forms of
community participation because the people's representatives act in the interests of the
community.
Furthermore, according to Koesnadi Hardjasoemantri, there are several requirements to
utilize and produce community participation, as follows:'°

a. Open executive leader;

b. Accommodative regulations;

c. Environmentally conscious society;

d. Responsive Non-Governmental Organizations (NGOs);
e. Right information; and

f. Cohesiveness.

The thing that also needs to be considered in organizing the management of community
empowerment is the active participation of the community. In simple terms, community
participation can be interpreted as a planned effort to involve the community in every planned
process to involve the community in every process of activities carried out from planning to
monitoring and evaluation.!" Community participation is also a process where the community
as an object and subject that will have an impact (positive and / or negative) influences the
direction and implementation of activities, not just accepting the results.

2.  Water front city area

Wate Front City is essentially a settlement that places waters as a "page" and utilizes
the "yard" for the public interest and is managed in such a way that it can be a source of funds
for maintenance, sadness, beauty and function to maintain sustainability. The Water Front
City area can be defined as follows:'?

1. The Dynamic area of the cities and towns where land and water.
2. Land or river bank, harbor or land that semaca in a city.
3. Waterfront or part of town bordering water, harbor area.

4. Land or areas that are bordered by water are mainly part of the city that faces the waters
in the form of sea, river, lake and the like.

Development of Water Front City is an arrangement and development of parts or areas
of the city that scale activities and functions that are very diverse with high intensity as urban
activities both for the function of housing, ports and trade and industry to tourist areas.

Breen, in Tahir" distinguishes Water Front City based on its meeting with the water
body as follows:

1. Water front of river bank.

WIbid

! Directorate of Environmental Services and Nature Tourism of the Directorate General of Forest Protection and
Nature Conservation, Guidelines for Community Empowerment Management in Buffer Areas, 2008, p. 35.

12 M. Tabhir, Utilization of Coastal Area Space for Recreation in Supporting Tanjung Pinang City as a Water Front
City Area, Thesis, Diponegoro University, Semarang, 2005.

BIbid
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It is a water front which occurs because there is a direct encounter between the land and the
water body in the form of a river bank, generally having the following characteristics:
- Generally transportation routes;
- Used as irrigation of agricultural land and plantations;
Its development is very dependent on the condition of the surrounding environment and
season.
2. Waterfront water front.
Is a water front area that occurs due to direct meetings between the mainland with a body of
water in the form of beaches and waterfronts, in general have the following characteristics:
- Generally as an ocean port area;
As a fisherman settlement area;
As estuaries of various rivers;
Its development can be dominated by the characteristics of the sea itself.
3. Lake edge water front.

It is an area of water front that occurs due to a direct meeting between the land and a body of

water in the form of a waterfront that is a lake edge and in general the development is special.
In addition, the division of Water Front City is also based on the activities developed,

namely:

1. Cultural water front, accommodates cultural, educational and scientific activities.

2. Environmental water front, the development of a water front that rests on efforts to improve

the quality of degraded environments, utilizing the potential of the natural environment that

grows naturally.

3. Historical water front, in general, develops as an effort to conserve and restore historic

buildings in water areas.

4. Mixed Use water front, development is directed at combining the functions of trade,

recreation, housing, offices, transportation, tourism and sports.

5. Recreational water front, development of water fronts with recreational functions.
6. Residental water front, development of water fronts with the main function as housing.
7. Working water front, water front area that displays the marine side.

F. Conclusions

Based on the description that has been stated, the conclusion of this paper is that the
arrangement of the Kapuas river in Pontianak City has not yet an impact on improving the
economy of the people living around it because the arrangement carried out is merely a river
normalization project. The effort that should have been done by the Pontianak City
Government to improve the economy of the people living around the Kapuas River is by
empowering the community, providing business business conseling, and provide business
capital assistance to the community.
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ABSTRACT

Copyright is part of the intellectual property that has the most extensive scope of the protected
object, as in science, art and literature (art and literary) in which also includes a computer
program. The development of the creative economy became one of the mainstays of
Indonesia and various countries as well as the rapid growth of information and
communication technologies, which requires the protection of Copyright, considering
Copyright becomes the most important basis of the national creative economy. Law Number
28 the Year 2014 regarding Copyright regulates the types of conduct violations and penalties
as well as the settlement of disputes that occur both civil and criminal. This Act contains a
declarative system (first to use the system), the only legal protection granted to holders / first
user of copyright. If others who claim to be the party entitled to the copyright, the holder/user
first has to prove that he is a holder of the first user who is entitled to the result of the
creation. In the framework of the copyright dispute, the copyright Act determines can be done
through litigation of alternative dispute resolution. That is the path of litigation is through the
civil and criminal process. In examining copyright infringement through a civil, legal basis of
the Copyright Act. According to Law No. 28 of 2014 on Copyrights, civil disputes that occur
in each of copyright infringement attempted settlement through alternative dispute resolution
by arbitration in this regard. The law was put in order settlement of disputes can be resolved
quickly, cheaply, and at low cost by following the principles of justice adopted by the
Indonesian civil justice system. This Act puts alternative dispute resolution in the first place,
followed by settlement through arbitration were placed in the second and third-placed on the
court. Arbitration is a dispute resolution process that is more flexible than the settlement in
court. In terms of time, examination disputes through arbitration have established a maximum
term of 180 days. This period time could be longer if there are special circumstances and the
complexity of the dispute to be resolved. However, the extension is performed after given
notice to the parties to the dispute. Meanwhile, in terms of cost, resolve disputes through
arbitration is also considered more efficient and the resulting decision in the arbitration
process is binding, final, and independent. Each party shall implement the decision
voluntarily.

Keywords: Dispute, Copyright, Arbitrage

A. PRELIMINARY

1. Background

Copyright is the intellectual property in the fields of science, art, and literature that have
a strategic role in supporting the development of the nation and promote the general welfare,
as mandated by the Constitution of the Republic of Indonesia Year 1945. Indonesia Economic
science, technology, art, and literature, so fast that need to improve protection and ensuring
legal certainty to the creators, holders of copyright and other related rights owners.

Related to the protection and guarantee legal certainty for creators, copyright holders and
owners of other related rights, the government has made rules to arrange it through Act No.
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28 of 2014 on Copyright. One underlying the birth of copyright law is based on the desire to
improve the protection and guarantee legal certainty for creators, copyright holders, and other
related rights owners to the development of science, technology, art and literature at present
time.

Regarding the creation of the protection and guarantee legal certainty by the legislation is
the result of creative works in the fields of science, art, and literature produced by inspiration,
ability, mind, imagination, dexterity, skill or expertise that is expressed in a tangible form.
Therefore, to obtain exclusive rights to the creator of his creation in the form of inspiration,
ideas or thoughts should be embodied in a tangible form.

Although rules are governing the Copyright, does not mean that the community,
especially the creators are aware and understand about their protection and guarantee legal
certainty in the work. Some creators ignore just like that on upload their work and did not
even register it to the Director-General of Intellectual Property Ministry of Law and the
Human Rights Republic of Indonesia as copyright registration authority. So often arise issues
of copyright recognition by others who do not have good faith.

Recognition of copyright by others who are not like the original creator is a violation and
against the violation was a dispute to file a civil suit to a court or criminal charges to the
competent authorities. However, before a civil action in court or criminal prosecution should
be done through the resolution of disputes to arbitration or in other words do court settlement
(litigation).

Copyright disputes can be resolved through arbitration. Arbitration is a dispute resolution
process that is more flexible than court settlement. Each party can first prepare to submit
evidence and information related to disputes that are legally when in court. The parties are
entitled to express the arguments. It is certainly different from the trial in the district court that
seemed very stiff and only the assembly document exchange (Ermansyah Djaja, 2009: 57).

Since the issuance of Law No. 30 of 1999 on arbitration and alternative dispute
resolution, many do use this alternative dispute resolution is arbitration. This was due to the
settlement of disputes arbitration is considered more effective in terms of time can be shorter
and the cost can be more efficient than the settlement of disputes through the courts
(litigation). Passenger resulting from the arbitration process is final and binding (final and
binding). The parties to implement the decision voluntarily.

In the framework of a copyright dispute resolution arbitration, the law provides a legal
basis against it. According to Article 95 paragraph (1) of Law Number 28 the Year 2014
concerning Copyrights, stated that the settlement of copyright disputes can be done through
alternative dispute resolution, arbitration or court. Copyright dispute settlement mechanism in
the arbitration believed to be more profitable than follow the legal process in court. The
parties can be more beneficial to use the mechanism of arbitration or other alternative dispute
resolution such as mediation. Therefore, the settlement of disputes such as that conducted in
private, efficient, and faster.

But the arbitration dispute resolution has not been much in demand, it is not the only
procedure for its implementation are still many unknown by the public, but also a place to
make a complaint and dispute settlement whose existence is still minimal. Besides the
settlement through criminal law still tends to be in demand by the public for being quick to
give effect to the criminal when copyright infringement is a means of last resort after efforts
to arbitration or out of court settlement is done.

2. Formulation of the problem

a. How to Resolve Dispute By Arbitration of Intellectual Property Rights To Protect Creator.

b. How Legal Certainty Dispute Arbitration Award In Intellectual Property Rights To Protect
Creator.

B. METHODOLOGY
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This study used qualitative methods, the findings of the data and information in this
study will not be obtained through statistical procedures or in the form of other calculations.
The search process data to be collected for discussion material in this study using a variety of
means. Means that includes observation, study documents, books (Faisal Riza and Rachmat
Abduh, 2018). The purpose of this study was to determine the settlement of disputes by
arbitration of intellectual property rights to protect creators, to determine the legal certainty of

the arbitration decision in a dispute over intellectual property rights to protect creators.

C. DISCUSSION

1. How to Resolve Dispute By Arbitration of Intellectual Property Rights To Protect
Creator

Disputes in the field of intellectual property rights is a matter of creator rights violations
committed by the other party that capture, recognize, eliminate, change or damage copyrights
results of others that have been realized in the form of intellectual property rights such as
copyright. Against the dispute can be resolved through settlement out of court civil.
Extrajudicial dispute resolution including arbitration conducted.

Arbitration as a means to resolve disputes regulated in Law Number 30 of 1999 on
Arbitration and Alternative Dispute Resolution. These laws regulate in general about dispute
or difference of opinion between the parties in a particular legal relationship which had held
that the arbitration agreement expressly states that all disputes or differences of opinion
arising or which may arise from the legal relationship will be settled by way of arbitration.

Arbitration is a way settlement of civil disputes outside the public courts based on the
arbitration agreement made in writing by the parties to the dispute. District Court has no
authority to adjudicate disputes that have bound the parties in the arbitration agreement. If the
parties have agreed that disputes between them will be resolved by arbitration, and the parties
have been authorized, then the arbitrator authority to determine in its decision on the rights
and obligations of the parties if this is not stipulated in their agreement.

Various sources have suggested the primacy of arbitration compared with judicial
dispute resolution. Prose arbitration settlement is more informal than justice because it opens
the way to resolve amicably and peacefully. Arbitration process to resolve disputes has
followed the principle of confrontation and cooperative, the parties find a way out of the
problems they are facing. The parties can choose the arbitrators deemed professional, fair, and
have expertise in the field of the disputed issues. The virtue lies like arbitration also ensures
the confidentiality of confidential dispute resolution, so avoid the publicity that no dike-wills.
Even the principle of confidentiality is considered confidential or as the sole virtue of the
arbitration court,

Now, the arbitration dispute resolution extends the coverage that is up to the intellectual
property rights disputes. In a dispute over intellectual property rights has settled a legal basis
for the arbitration. This is evident from the presence of some of the rules that Act No. 30 of
1999 on Arbitration and Alternative Dispute Resolution, and Law No. 28 of 2014 on
Copyright.

According to Article 5 of Law No. 30 of 1999 on Arbitration and Alternative Dispute
Resolution stated in Paragraph (1) that the dispute can be settled by arbitration only disputes
in trade and the rights under the laws and regulations fully occupied by the parties to the
dispute , But in Paragraph (2) of that article restricts the dispute can not be resolved through
arbitration is a dispute which, according to the legislation can not be held peace. When
referring to this Article, the dispute on intellectual property rights that copyright can be done
Arbitration.

Furthermore, we see the explanation of Article 66 paragraph b states the intended scope
of the law on trade are among other activities in the field of commerce, banking, finance,
investment, industry, and intellectual property rights. This further strengthens the legal basis
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for the application of arbitration in resolving disputes and intellectual property rights in this
respect copyright.

In the legal system in Indonesia, where the arbitration as one of the alternative dispute
resolution outside the court, in fact, has been known for a long time, along with the enactment
of Rv. (Reglement op de Burgelijke Rechtsvordering) in 1847, because of the original
arbitration subject to the provisions of Article 615 Rv. s / d 651 Rv. However, this provision
does not apply anymore with the issuance of Law No. 30 of 1999 on Arbitration and
Alternative Dispute Resolution. However based on the development of arbitration in
Indonesia, Institutional arbitration is gaining momentum with the establishment of the
Indonesian National Arbitration Board (BANI) on December 3, 1997, as established by the
Chamber of Commerce (Susanti Adi Nugroho, 2015, p 75).

Settlement of disputes by arbitration in the field of copyright provided for in Article 95
of Law No. 28 of 2014 on Copyright. Copyright Dispute resolution can be done through
alternative dispute resolution, arbitration or court. Regarding the procedure for filing a lawsuit
or claim of copyright disputes in the arbitration is not regulated in detail in the legislation.
This means that the arbitration mechanism refers to Law No. 30 of 1999 on Arbitration and
Alternative Dispute Resolution.

Institutionally, in the year 2011, Indonesia already has a special arbitration over disputes
in the field of intellectual property rights. The Institute for the Board of Arbitration and
Mediation of Intellectual Property Rights (IPR BAM). The development of arbitration and
mediation is a sign of the need for alternative means of dispute resolution for the pursuit of
justice related to intellectual property rights such as copyrights, patents, trademarks, industrial
designs. Intellectual property issues that occurred during the many submitted to the court,
should the settlement of disputes regarding intellectual property rights is not necessarily to
court.

Ordinances resolve copyright disputes in arbitration refers to the Arbitration Act.
Settlement of disputes by arbitration in the manner as provided in the law are as follows:

a. If there is a dispute, the applicant must notify by registered letter, telegram, telex, facsimile,

e-mail or by a book of the expedition to the defendant that the arbitration requirement that no

agreement by the applicant or respondent applies. The notification letter contains clearly:

1) Names and addresses of the parties

2) The appointment of the arbitration clause or agreement in force

3) Agreement or issues in dispute

4) Basic demands and the amount required, if any

5) How the desired completion

6) Agreements held by the parties on the number of arbitrators or if it was never held such an

agreement, the applicant may submit proposals concerning the number of arbitrators desired

in an odd number.

b. If the parties choose the settlement of disputes through arbitration after a dispute, the

agreement on the settlement of their disputes arbitration must be made in a written agreement

signed by the parties. The written agreement should contain:

1) Issues in dispute

2) Full name and residence of the parties

3) Full name and residence of the arbitrator or the arbitral tribunal

4) Points arbitrator or the arbitral tribunal will make a decision

5) Full name of a secretary

6) The term of a settlement of disputes

7) Commitment of arbitrators

8) The willingness of the parties to bear all expenses required for the settlement of disputes
by arbitration

Regarding the copyright dispute, usually, the settlement in arbitration agreed by the
parties after the (case) dispute. Therefore, approval made as described in point (b) above, if it
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does not load it then consequently null and void. Made a written arbitration agreement would
eliminate the right of the parties to submit the dispute or difference of opinion contained in
the agreement to the District Court.
All of the dispute by the arbitrator or the arbitral tribunal held in private. The parties to
the dispute have the right and equal opportunity to express their opinions respectively.
Examination of the dispute in the arbitration shall be in writing. The place of arbitration is
determined by the arbitrator or the arbitral tribunal unless determined by the parties.
The applicant must submit a letter of claim to the arbitrator or the arbitral tribunal within
the specified time. The demand letter must contain at least:

1. Full name and place of residence or domicile of the parties;
2. A brief description of the dispute with attached evidence; and the contents of specific
charges.

A copy of the claim to the defendant delivered by arbitrators with orders that the
defendant should respond and provide the answer in writing within 14 (fourteen) days of
receipt of a copy of the claim by the defendant. As soon as received response from the
defendant, a copy of the answer given to the applicant. Along with that, the arbitrator or the
chairman of the arbitral tribunal ordered that the parties or they are authorized in advance
facing arbitration hearing set later than 14 (fourteen) days from the issuance of the order. The
examination of the dispute should be resolved within a period of 180 (one hundred eighty)
days of the arbitrator or the arbitral tribunal is formed, and with the consent of the parties, if
necessary, this period may be extended.

2. How Legal Certainty Dispute Arbitration Award In Intellectual Property Rights To
Protect Creator

Disputes concerning copyright can occur if there are parties who acts as stipulated in
Article 112 to Article 120 of Law of the Republic of Indonesia Number 28 of 2014 on
Copyright (Richard GE Rumbekwan, 2016), The results of the work of others if removed,
altered, or destroyed and then used commercially, it will be punishable by imprisonment for a
period of 2 (two) years and/or a maximum fine of Rp300.000.000.

In addition to criminal penalties, there are also penalties for damages for copyright
infringement in the form of a request to surrender all or part of the revenue earned from
organizing lectures, scientific meetings, performances or exhibition of works infringing
copyright or related rights products. Moreover, it can ask for foreclosure work which is done
Announcement or Doubling, and / or tools iterations used to generate a Work infringing
Copyright and Related Rights products.

Berlakukanya Act No. 28 of 2014 on Copyright expected more attention to the balance
between the interests of creators, copyright holders, with society, so that a violation of
copyright can be prevented. However, if the violation occurred, then enforceable legal
sanctions for the perpetrators, this is what is meant by the rule of law in the protection of
copyright.

After a thorough examination of the dispute by arbitration, the arbitrator or the arbitral
tribunal decides on the dispute. Copyright laws do not regulate the arbitral award mechanism.
More details on the mechanism and the power of the arbitration decision can be read in the
Law No. 30 of 1999 on Arbitration and Alternative Dispute Resolution. To ensure legal
certainty against the decision of the arbitration, the arbitrator made a decision based on
provisions of the law or based on fairness and propriety.

The decision is made within 30 (thirty) days after the dispute is declared closed. After the
verdict was received within 14 (fourteen) days, the parties may apply to the arbitrator or the
arbitral tribunal to correct administrative mistakes and / or increase or decrease the demands
something verdict. The Arbitral award is final and has permanent legal force and binding on
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the parties. To be able to have the power of arbitration is stated executorial final decision and
has permanent legal force, then must contain the following:

1. Head of the verdict reads "FOR THE SAKE OF JUSTICE UNDER THE ONE
ALMIGHTY GOD"

2. Full name and address of the party must be appropriate residency card

3. A brief description regarding copyright disputes

4. Establishment of the parties

5. Full name and address of the arbiter

6. Consideration and conclusion of the arbitrator or the arbitral tribunal on the overall dispute

7. The opinion of each arbitrator in the event of disagreement within the arbitral tribunal

8. verdict

9. The place and date of the judgment

10.Signature of the arbitrator or the arbitral tribunal. Not signing the arbitration decision by
one arbitrator because of illness or death does not affect the strength of entry into force of
the decision.

But the cancellation of the arbitral award may be requested by the parties if the decision
is thought to contain the following elements:

1. Letters or documents during the examination, after adjudication recognized or declared
false false

2. Once the decision is taken those documents which are decisive, which is hidden by the
other party

3. Decision taken from the ruse carried out by one of the parties in the dispute.

To provide legal certainty, based on Article 72 paragraph (4) of the Act against the
decision of Arbitration stated that the cancellation of the court may be filed an appeal to the
Supreme Court to decide in the first and final level. However, the Arbitration Act does not
regulate the provisions regarding the deadline for filing an appeal and memorandum of
appeal, then it must be based on the provisions of the procedural law, which states that the
submission of a memorandum of appeal by the appellant must be submitted within 14 days
after the appeal is recorded in register registers. Since the appeal was received later than thirty
days had to be disconnected (Grace Henni Tampongangoy, 2015).

Besides, to obtain legal certainty of the arbitration decision, then within 30 days of the
arbitration decision delivered and registered by the arbitrator or attorney to the District Court
Clerk. If it is not registered to the clerk of the district court, the arbitration decision regarding
copyright disputes can not be executed or implemented.

D. CONCLUSION

1. Settlement of disputes by arbitration in the field of copyright provided for in Article 95
of Law No. 28 of 2014 on Copyright. Copyright Dispute resolution can be done through
alternative dispute resolution, arbitration or court. Regarding the procedure for filing a
lawsuit or claim of copyright disputes in the arbitration is not regulated in detail in the
legislation. This means that the arbitration mechanism refers to Law No. 30 of 1999 on
Arbitration and Alternative Dispute Resolution.

2. To obtain legal certainty arbitration decision, then within a period30 days of the
arbitration decision delivered and registered by the arbitrator or attorney to the District
Court Clerk. If it is not registered to the clerk of the district court, the arbitration decision
regarding copyright disputes can not be executed or implemented.
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ABSTRACT

Violence against women and children is a serious crime as the implication of gender
inequality that harasses and tarnishes the dignity of humanity. Women and children as victims
of sexual violence often experience multiple layers of physical, psychological, economic and
social violence which have tremendous impacts which have implications for trauma, hysteria
and depression that threaten the lives of victims. Even victims also have the potential to
become perpetrators of sexual violence in the future. If left unchecked, it will have broad
social impacts on society. The purpose of this research is to uncover the urgency of recovery
which is one form of protection for victims and a struggle for their rights. The results show
that community-based recovery that relies on community participation and can strengthen the
personality of the survivors and empower them, so as to be able to make decisions on
themselves and be accepted in society. Victim recovery is not only determined in the context
of the case, but also includes the organization and empowerment of women, including the
support and involvement of the community, especially the family. Thus the seriousness of the
state is demanded as a bearer of responsibility, to protect and provide relief to victims and
ensure their rights. The state is obliged to provide sufficient budget for handling women and
children victims of sexual violence.

Keywords: Community based Recovery, Protection, Sexual Violence Victims

I. INTRODUCTION

Basically the State through the constitution and the principles of Human Rights
guarantee the fulfillment of the rights of citizens, including the rights of women and children
victims of violence. In accordance with ideology and the constitution, every human being is
entitled to his human rights, in the form of a sense of security and freedom from all forms of
violence, no one can take the rights of others, including the rights of women and children.
(Siregar, 2018). Therefore, violence against women and children is a violation of basic human
rights and crimes against human dignity and forms of discrimination that must be eliminated.
(Muhammad Taufik Makarao, Wenny Bukamo, Syaiful Azri, 2002).

Violence against women is the most serious consequence of gender inequality. Women
as victims often experience multiple layers of violence, both physically and mentally, at home
and in the community. Therefore, victims of violence that are generally women must get
protection from the state and society in order to avoid violence or the threat of violence and
torture which is an act that degrading human dignity and dignity.

The suffering of the victim and her family for the violence experienced will be
prolonged, the victim will experience trauma and even depression. According to Fatahillah
(Syukur, 2011) it is not easy for victims of violence to tell their bad experiences, because they
doubt whether their stories will be trusted and get support, and are afraid that violence will
recur. In the case of domestic violence, for example, the victim's concern arises so that it is
not trusted when reporting violence that occurs because the act occurred in the domestic
realm. Likewise, the case of sexual violence perpetrated by the family, for example the father
against his child actually led to revictimization.
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Based on the research results of Abdul Muhid et al, violence has a prolonged adverse
impact on victims. Victims often experience multiple layers of violence, namely 1) physical
violence such as; fractures, liseration and head trauma, various pain disorders, sexually
transmitted infections and unwanted pregnancy. 2) Psychological violence that has a negative
impact on psychiatric disorders such as depression, depression, stress, family disgrace, tend to
be blamed, dirty contempt, no one is trusted, prone to headaches, disorders of the stomach,
and asthma. The victim also loses economic benefits and loses some of his human rights and
other suffering. 3) Mental health impacts including increased risk of depression, anxiety, post-
traumatic disorders, suicide and the most detrimental are pregnancy and the risk of minor
impacts such as premature birth, low birth weight and small birth weight. (Abdul Muhid, Lia
Masfiatul Khariroh, Nailatin Fauziyah, Funsu Andiarna, 2019)

Trauma and depression experienced by victims can even have a negative effect because
of the tendency of victims to become perpetrators when they are adults. (Ratih Probosiwi,
Daud Bahransyaf, 2015) This was also revealed by Faulkher (2003), in Zahra, (2007) that;
31% of female convicts in America are victims of sexual violence in childhood. 95% of sex
workers are child sexual victims. 40% of child sexual assailants and 76% of serial rapists
experience sexual violence in childhood.

The impact of these injuries made it difficult for victims to reveal the violence they had
experienced. In fact, according to Phebe Illenia S, Woelan Handadari most victims of sexual
violence suffer post-traumatic stress disorder (PTSD). PTSD is an anxiety syndrome,
autonomic lability, emotional inertia and flashbacks from a very painful experience after
physical and emotional stress that goes beyond the limits of endurance of ordinary people.
Victims need a recovery process from PTSD so that their quality of life can improve and not
continue to regret the traumatic events they experienced. However, healing PTSD is not easy,
because healing the victim from trauma does not mean he can forget the events he
experienced. (Phebe Illenia, Woelan Handardari, 2011)

Based on the description above, the purpose of this study is: to explain the importance
of recovery efforts for women and children victims of violence by relying on community
participation so that they can empower victims to make decisions about themselves and be
accepted in society as well as full of soft skills to their lives.

II. LITERATURE REVIEW

Research on Bibliotherapy: Self Help Book Improves Self Concept on Victims of Sexual
Harassment, (Dian Dwi Nur Rahmabh, Siti Iriyanti, Layily Maghfiroh, Nelly Agustina, 2017),
more towards quantitative research with an experimental approach that focuses its discussion
on creative communication techniques with child victims of sexual violence. Another article
focuses his research on Judicial Review PP No. 4 of 2006 concerning the Implementation and
Recovery of Victims of Domestic Violence. ( (Heni Hendrawati, Agna Susila, 2017).
Furthermore, Penny Naluria Utami, Optimizing the Fulfillment of the Rights of Victims of
Violence Against Women Through Integrated Service Centers, which emphasizes the
importance of the existence of P2TP2A in the regions. (Utami, 2016). Meanwhile (Abdul
Muhid, Lia Masfiatul Khariroh, Nailatin Fauziyah, Funsu Andiarna, 2019), instead focused
their research on "Quality of Life of Women Survivors of Sexual Violence: A Qualitative
Study". Based on his research it was revealed that the survivors have a high quality of life,
they can live their lives now happily. Psychological studies are presented in a study entitled:
"Therapeutic Communication in Counseling (Descriptive Qualitative Study of Therapeutic
Communication Stages in the Recovery of Traumatic Victims of Violence Against Wives At
Rifka Annisa Women's Crisis Center Yogyakarta). (Anjar, 2017) He put forward the recovery
for victims of domestic violence by using communication therapy. Meanwhile, Nurhasyim
wrote the title: "Questioning the Recovery for Victims of Violence in Indonesia". Nurhasyim,
2016), but does not offer any form of recovery. Unlike Latipun, who specializes in writing on
community-based recovery that relies on student groups, for victims of conflict and refugees,
with the title: "Community-Based Trauma Recovery: Indonesia's Experience in Mass Trauma
Interventions". (Latipun, 2014).
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I1I. RESEARCH METHODOLOGY

This research is a normative study that portrays the object of research transparently based
on data and facts collected by researchers supported by secondary data in the form of
literature and regulations and primary data obtained through interviews with; Institutions that
are concerned with the issue of women and children, namely: the Institute for Protection of
Women and Children (LPPA) Labuhan Batu Induk, Hapsari and the Legal Assistance
Association of Women for Justice Medan, as well as the P3AM Office of Binjai City. Based
on the results of these interviews found an effective model used by women's and children's
institutions in the handling and recovery of victims of sexual violence.

II1. RESULTS AND DISCUSSION

A. Legal Protection of Victims of Sexual Violence

Violence against women, in principle, is an act of enforcing the will of women by using
women's bodies and sexuality as their objects. The term violence against women has actually
been voiced in the world almost since 3 (three) decades before. (Muhtaz, 2013).
Human rights defenders have echoed the term violence against women in Indonesia and has
become increasingly prominent in the presence of service provider institutions that provide
assistance to women and victims of violence. Violence against women is a form of violation
of human rights that can occur to anyone, across social, economic and educational status.
Violence specifically experienced by women begins with the existence of unequal gender
relations. Empirical facts show that women are a group that many victims of violence in
various forms, such as physical, psychological, sexual, neglect, exploitation and other
violence. (Ema Mukarramah, Tri Dewiyanti (Ed): 2018: 5), (Utami, 2016).

The concept of gender is different from the concept of gender. The concept of sex
describes the absolute differences between men and women that refer to the biological
characteristics of men and women. Men have a penis and sperm, while women experience
menstruation and have a uterus so they can conceive and give birth and breastfeed. The
biological nature of women and men lies in their respective biological characteristics. (Ema
Mukarramah, Tri Dewiyanti (Ed): 2018: 5).

The occurrence of such violence is a result of labeling (stereotype), marginalization
(marginalization) and subordination to it. As clearly stated in the Wolrd Conference report
(1995) in Beijing, in item 113 that; "violence against women" means: any act of gender-based
violence that results in, or is likely to result in, physical, sexual or psychological harm or
suffering to women, including threats of such acts, coercion or arbitrary deprivation of liberty,
whether occurring in public or private life. " Meanwhile, through the Draft Law on the
Elimination of Sexual Violence, sexual violence is classified into nine forms, namely; sexual
harassment, sexual control, rape, sexual exploitation, sexual torture, other inhuman treatment
or punishment which targets the body and sexuality and / or reproductive organs

Victims of sexual violence are generally women and children and divabel. (Jane R.
Chapman in Luhulima, (2000 :). Children are the target of victims of sexual violence, because
children lack the power to fight offenders and in general, children cannot understand what
they are going through (Chomaria, 2014). Chomaria's opinion is in line with what was stated
by lindrawaty Sinaga (Chair of the Labuhan Batu Induk Women's and Child Protection
Institute (LPPA)) in an interview in May 2019, as follows: "Victims of violence especially
children in general do not understand what they are experiencing. Of the many cases that
occur, such as sexual harassment, sodomy and molestation, the perpetrators are the closest
people, such as parents and neighbors. They consider it playful, because initially victims are
usually given something like candy and or allowance that makes them like the perpetrators. "

The physical presence of women who are generally weaker than men, has implications
for labeling that women are also weak in all respects. This condition is often used by men to
discriminate against women or marginalize women, so they do not involve women in strategic
roles. On the contrary, women are in a position of subordination and marginalization. As a
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result of labeling, men often exploit their power to commit violence against women, both
physically, psychologically and sexually.

Patriarchal culture, that is a culture that is centered on men and in the interests of men, is
the biggest cause and contribution to violence against women. (Utami Zahirah Noviani P,
Rifdah Arifah, Sesep, Sahedi Humaedi, 2018). An ideology that legitimizes men as authority
and superiority. The belief that women are by nature soft and weak creatures, their position
under men, inferior, serving men's sexual desires and so on has placed women as if they were
allowed to be treated according to men's wishes, including by means of violence.

This patriarchal ideology influences the way of thinking of society, the interpretation of
religious texts and policy makers so that it becomes the reason for acts of sexual violence
against women. Inequality based on patriarchal ideology has the potential to create injustice,
subordination and domination of women. This imbalance is the main source of violence
against women. Through patriarchal culture, many systems and policies were born that did
not accommodate the needs and interests of women. (Abdul Muhid, Lia Masfiatul Khariroh,
Nailatin Fauziyah, Funsu Andiarna, 2019)

The community sometimes blames the victim and does not side with the victim, they do
not protect and do not provide reinforcement to the victim, even accusing the victim as the
cause of the sexual violence. The victim was blamed for his clothes that did not cover his
nakedness or did not wear the hijab. It is women who are deemed to create "slander" (teasing
and triggering male sexual desires. Whereas sexual violence also occurs against veiled
women. These assumptions are precisely developing in society. Why do women who do not
commit crimes must be blamed and have the right to be harassed and even raped? because of
the clothes he chose.In some cases, it actually happened where the victim was even
criminalized by committing defamation or being ensnared by the ITE Law so that he faced the
police as the Bait Nuril case.

Based on the religious context, of course, all religions aim to free people from suffering,
oppression and ignorance and uphold justice, share love and spread knowledge. This view is
built on humanitarian principles, especially: Respect for Human Dignity, Equality, Liberation
and Justice, as stated in Surah al Isra 'verse 70;

“And indeed we have honoured the Children of Adam, and we have carried them on land
and sea, and have provided them with At-Taiyibat (Lawful good things), and have preferred
them above many of those whom we have created with a marked preference”.(Q.S. Al-Isra,
[17]:70).

In addition, the Koran also mentions in Surah al Hujurat (49) verse: 11, as follows:

“O You who believe! let not a group scoff at another group, it may be that the latter are
better than the former, nor let (some) women scoff at other women, it may be that the latter
are better than the former, nor defame one another, nor insult one another by nicknames.
How bad is it, to insult one's brother after having faith [i.e. to call Your Muslim brother (a
faithful believer) as: "O sinner”, or "O wicked", etc.]. and Whosoever does not repent, Then
such are indeed Zdalimiin (wrong-doers, etc.). (Q.S. al-Hujurat [49]:11).

Based on that, the Indonesian Women's Ulema Congress made a fatwa in 2018, related to
sexual violence. The fatwa mentioned that sexual violence both inside and outside of legal
marriage is haram, because it violates human rights guaranteed by Islam. Therefore, all
parties are required to take preventive measures and when they do, they must take various
measures.

Cases of sexual violence against women and children such as the phenomenon of the
iceberg, which were revealed to be fewer than the facts actually happened, so the numbers
and percentages recorded in the report did not show the total number of cases that existed,
especially in areas that still considered taboo to reveal cases of sexual assault. Based on a
national survey of life experiences of children and adolescents in 2018, 2 (two) out of 3
(three) children and adolescent girls or boys have experienced one form of violence
throughout their lives. Violence experienced by children and adolescents tends not to stand
alone but is overlapping among types of violence. Children and adolescents who experience
only sexual violence alone are 0.2% -1.2%, physical violence alone is 2% -8, and emotional
violence alone ranges from 23% -36%. Meanwhile, based on the fact of violence against
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children in North Sumatra in 2017, sexual violence showed the highest number of 180 cases
out of a total of 641 cases.

Specifically for cases handled by the Office of Empowerment of Women for Child
Protection and Community in Binjai City in 2018, there were 14 cases. This figure shows the
high number of cases of gender based violence that occurred and were committed by people
closest to and unknown people. According to Rini Elisa Danu (Member of the Binjai City
Service), for 2019 from January to March there has been a handling of 5 cases of sexual
violence against women and children. 4 cases of children and 1 case of adults.

The impact that is not light on women victims of violence that will trace throughout his
life and will affect the way of acting and thinking of the victim. Shame, fear and feelings of
inferiority and even stress will be experienced by women victims of violence. Based on an
interview with Indrawaty Sinaga, Chair of the Labuhan Batu Induk Women's and Child
Protection Institute, it was explained how the conditions and impacts of violence experienced
especially children of victims of violence, along with their presentation;

Post violence, victims experience severe psychological effects. Victims are often
frightened, do not want to meet with people, even with parents sometimes do not want to
escape because they are haunted by the conditions they experienced before. Victims also
become whiny, do not want to get along and tend to be a shy child. The impact of violence,
especially rape also affects the future of victims who have had unwanted pregnancies (results
of an interview with Indrawaty Sinaga, May 2019).

Physical violence experienced by the victim may heal in a matter of days or weeks,
however, psychological injury is deeper and causes trauma, hysteria and depression.
According to Indrawati, in certain situations or maybe every day, victims / survivors often
experience trauma so that when they start to do their daily activities they often feel scared.
Especially when someone touches a part of his body, he may cry and be scared. This trauma
usually lasts a long time if no immediate recovery is made. Among rape victims are even
reluctant to get married. Even if they can get married, they will find it difficult to have sex
because it reminds them of bad events in the past. (Results of an interview with Indrawaty
Sinaga, May 2019).

The condition of the victims was also stated by Sri Rahayu as a board of integrated
service center for protection of women and children Deli Serdang management), as follows;
in addition to being traumatized, the victims we have dealt with have also experienced
hysteria such as sudden screaming when nothing happened. Because the victim is reminded of
a bad incident that happened, the victim suddenly cried and stopped when he felt comfortable.
Sometimes when the victim sees someone similar to the perpetrator, she can make him cry for
help. (interview with Sri Rahayu; May 2019).

Depression experienced by victims / survivors causes severe disruption to the body and
psychological. Victims tend to experience Self-blame, Guilty feeling, Avoiding and hiding,
Instability and Over-sensitive. Someone with a condition of depression is usually difficult to
live and feel afraid to do anything. When they are sleeping they often have unclear dreams.
Especially when the victim experiences a pregnancy after sexual violence. If not resolved
soon, they will suffer from mental illness by hurting themselves and committing suicide.

Neglected trauma will cause new problems that will create new trauma again. Conditions
like this like a circle that has no tip base. Therefore recovery is an urgent step to break the
vicious cycle. (Purnawan Kristanto, Kompasiana.com). Violence incidents experienced by a
person include traumatic events that require serious treatment aimed at recovery. There are
several ways for victims of violence to handle, one of which is to provide assistance to help
victims recover, so that victims can find their true identity, become stronger and be able to
function optimally and have resilience in dealing with problems.

Based on the impact of violence experienced by the victim, the victim needs protection.
Victim protection can be in the form of preventive and repressive measures carried out by the
community and the government and its law enforcement officers. Form of protection in the
form of providing protection from various threats that can endanger the lives of victims,
providing medical assistance, as well as adequate law, as stated in Law No. 31 of 2014
concerning Protection of Witnesses and Victims. In addition, a fair examination and trial
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process for the perpetrators of crimes, is also one manifestation of the protection of human
rights and balancing instruments. This is a philosophical basis for the urgency of protection
for victims and or their families. (Jamaa, 2014).

Efforts to protect women and children who are victims of sexual violence to fulfill their
rights to; justice, truth, guarantees of violence do not recur and recovery is still experiencing
difficulties, if the existing laws and regulations are inadequate and even discriminate against
victims of sexual violence. For this reason, new legislation must be formed which has the
perspective of victims, gender, children and human rights, as made in the Draft Law on the
Elimination of Sexual Violence.

The regulation intended contains an explanation of the types of sexual violence that are
criminalized and extends the punishment of perpetrators such as restitution and special
rehabilitation, and can improve the procedural law for criminal justice integrated with the
recovery process, both physical, psychological, and economic and social recovery. These laws
and regulations must also be able to encourage the improvement of the legal infrastructure
and increase the capacity and professionalism of law enforcement officials, especially in
interviewing victims, as well as being able to remove or eliminate the stigma against victims
of sexual violence that can damage and inhibit the right to justice and truth.

Islam also gives obligations to the State to guarantee the fulfillment of the rights of every

citizen, especially the rights of victims of sexual violence. The Indonesian Ulama Women's
Congress in its fatwa urges the state to fulfill the rights of victims and protect victims so that
their future remains secure and that they can build a decent life. "Countries in cases of sexual
violence must be present to ensure the fulfillment of the rights of citizens, including victims "
They also condemned the behavior of state officials who carry out neglect, complicates the
legal process for victims of sexual violence, especially those who discriminate against victims
and even become perpetrators of sexual violence, so they should be punished more severely
(taglidu al uqubah).

B. Community-Based Recovery for Women and Children Victims of Sexual Violence

Recovery is an urgent step to break the cycle that traps victims in a cycle of conflict and
adversity. (Retired Kristanto). Recovery can be interpreted as a process to restore an
individual, family, group, or community, so that after a traumatic event occurs, it can
collectively become strong, function optimally and have the toughness to face problems, so
that it becomes a productive and empowered society.

(Nurhasyim, 2016), meaning recovery as a process of meeting the needs of victims in
crisis conditions and the needs of victims to be able to socialize with the environment,
including; fulfillment of medical treatment, psychological, legal, psycho-social assistance in
the form of return and reintegration with victims' families and communities.

Government Regulation No. 4 of 2016 concerning the Implementation of Recovery
Cooperation for Victims of Domestic Violence states that victim recovery is all efforts to
strengthen victims of domestic violence so that they are more empowered, both physically
and psychologically. While the implementation of the recovery referred to in this PP are; all
actions that include services and assistance to victims of domestic violence. The above
understanding explains that recovery is limited to the recovery of physical and psychological
aspects of the victim but has not yet reached other aspects such as; social, economic and
political victims.

Meanwhile, Komnas Perempuan, which is a state institution that is concerned with
human rights issues, especially women and children, gives a different meaning to recovery,
namely; as the needs of victims of violence widely, not only medical, legal and psycho-social
treatment, but also includes the process of recovery of victims so that they can return to
power, so they are able to make decisions in their lives and can return to their role in society
as a whole human being. Recovery according to the National Commission on Violence
Against Women also includes the fulfillment of their basic rights as citizens, such as
education, health, population and political rights, including reintegration, compensation and
prevention of violence so that it does not recur, this has become an integral part of the
recovery process in a broad sense. (Komnas Perempuan, n.d.).
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The policy on recovery specifically is not integrated in a statutory regulation relating to
types of sexual violence, but is spread in several laws and regulations, namely: Law No. 23 of
2004 concerning the Elimination of Domestic Violence, Law No. 13 of 2006 concerning
Protection of Witnesses and Victims, Law No. 21 of 2007 concerning Eradication of
Trafficking in Persons, Law No. 35 of 2014 concerning Amendments to Law NO. 23 of 2002
concerning Child Protection and the Regulation of the Minister of State for Women
Empowerment and Protection of Indonesian Repubic Children Number 01 of 2010
concerning Minimum Service Standards for Integrated Services for Women and Children
victims of violence which requires the government to establish an integrated service center for
the empowerment of women and children.

As stated, the violence experienced by victims is a traumatic event and requires serious
treatment aimed at recovery. Violence has caused various injuries to victims. Violence causes
the victim to lose the most basic things in her life and has a serious impact on her life in the
future. (Nursariani Simatupang, Faisal, 2018).

The importance of victims to get recovery as an effort to balance the condition of victims
who experience disruption. Recovery is an urgent effort to recover victims from prolonged
trauma as a result of the violence they experienced through psychological therapy. The goal
of recovery is to help the victim know what response is appropriate in a traumatic condition.
So victims can make decisions and understand the continued impact of their own decisions.
The power of victims to make their own decisions is one of the things that helps the recovery
process. Victims will experience prolonged adverse effects, if not done recovery. Victims are
vulnerable to prostitution, away from families, the tendency of victims to choose shortcuts,
revenge and allow victims to become new perpetrators of violence, even more extreme are
victims of attempting suicide.

The discriminatory response from the community actually has implications for new
vulnerabilities that hamper the victim's recovery process. For this reason, the main challenge
in providing recovery is how to make the victims not feel more depressed or re-victimized
(repeated violence). An important step to prevent this re-victimization is by building
complementary cooperation between governments, law enforcement and the community and
families in an effort to help victims according to their needs and choices.

Lely Zailani (Management of Hapsari) explained in an interview on August 28, 2019, as
follows: "In the culture of victim blaming, the community greatly influences the attitude of
the victim. Whether to report or not, whether to "open my mouth" or not. So, the community
that supports the victims is very important and that is what we have prepared for a long time.
In Hapsari, the process of victim recovery is not determined only in the context of the case.
But included in the part of the organization and empowerment of women. So, until the
recovery process, we have to involve the community (environment) where the victim lives. If
for safety reasons the victim cannot live in their environment, we have prepared another
community "community" that is aware of the victims and the cases they have experienced.
There was a case where the victim felt insecure if she still lived in the house and the
surrounding environment, because her husband wanted to kill her. So we brought it to Bambat
Village and it happened that there was a family here. There was one incident, when her
husband caught up with the victim, her purchase was even driven out by the community-
based community service environment as a place for victims to take shelter for a while.

This will help restore the victim's confidence, and make her feel strong because she
believes that she is not alone in dealing with the problem. When a person recovers, that
person will realize that the problems they experience after the traumatic event are reduced,
not as severe as previously experienced, and not bothering him as he initially felt the
symptoms. He also began to feel empowered, motivated to take certain steps that were
positive for his life and for the lives of others around him. Each victim must undergo a
process of recovery varies depending on the situation and physical and psychological
conditions.

Community-based recovery prioritizes community participation, where the community
plays an important role in the planned steps. Social support from families, especially children
and parents as well as people in the neighborhood also helped restore the conditions of the
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survivors. In addition to the emotional support provided by those closest to the survivors,
financial support and economic access, the provision of social roles, and the giving of
responsibilities to the survivors in their assignments at home and at home became a factor for
survivors to find happiness again. (Abdul Muhid, Lia Masfiatul Khariroh, Nailatin Fauziyah,

Funsu Andiarna, 2019).

In addition to active participation from the community, this approach focuses on the
community as a whole that influences one another. One of the institutions that has
implemented this program is Hapsari, a grassroots institution that is concerned with women's
issues and is included as a Service Provider Forum. The following are the results of the
interview with Lely Zailani (the management of the hapsari foundation Hapsari) on August
28,2019:

Hapsari has long been organizing women's communities by building grassroots women's
organizations. Since 2014 we have found a pattern of handling in the form of community-
based case handling services. Now we continue to consider this pattern as a community-based
service program for handling (cases) of violence against women. The community itself is a
villager, but is driven by a local grassroots women's organization, the Independent Women's
Union in the Village. They are Hapsari members. The mechanism, we form the institution,
called Community Based Service. This institution exists in the village, there is management
and the village head is responsible. There is a Decree Village Head. Administrators are given
training as needed for handling cases. For the purpose of empowerment, we also "urge" the
existence of a Village Regulation which establishes a budget allocation for handling women's
violence handled by Community Based Service. The Community Based Service programs
includes; Case handling: Dissemination of information related to violence against women,
capacity building for administrators, policy and budget advocacy (Perdes) and others
according to village needs. Case handling, meaning from upstream to downstream.

Through community-based recovery, survivors / victims are invited together to
investigate the root causes of the trauma they experienced. The characteristics of community-
based recovery are; contextual, from and by the community, starting from the grassroots,
sustainable, based on needs and carried out by the community. Participation of organized
community members is very useful to provide support and assistance needed by victims,
including referring cases of violence found in the community to institutions that can provide
assistance in a professional manner, such as; Indonesian Women's Association Legal Aid
Institute for Justice, for legal assistance. The community can also help by not discriminating
against victims and providing opportunities for victims to socialize with other members of the
community. This will help restore the victim's confidence, and make her feel strong because
she believes that she is not alone in dealing with the problem. (Interview with Lely Zailani,
Hapsari Administrator, 28 August 2019)

Lely Zailani further explained that in the process of community-based recovery, it does
not stop until the case is "finished" handled. Victims will become survivors who are part of
the community that was built earlier. They will be included in relevant community activities.
There were survivors' forums, some then participated in paralegal training and they began
helping other victims. There are even two (2) villages where the Village Regulation is urged
to allocate a budget for the Community Based Services program. In Deli Serdang, there is the
old Denai Village in Labu Beach sub-district, while in Serdang Bedagai, there is Bingkat
village in Pegajahan sub-district. (results of the interview on August 28, 2019).

What was done by Hapsari was in line with Indonesian Women's Association Legal Aid
Foundation for Justice Medan which involved survivors of violence in community
empowerment and handling cases after receiving paralegal training. There are even survivors
employed by Indonesian Women's Association Legal Aid Foundation for Justice Medan, so
that they (the survivors) feel stronger and more confident. The concept of recovery was
developed by Komnas Perempuan since 2005. This recovery is a process to support women
victims of violence to be strong, capable and empowered in making decisions and seeking a
just, dignified, and prosperous life. (Komnas Perempuan: 2018). The principle that must be
emphasized in the recovery, is; that recovery is a continuous and personal process, according
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to the needs of different victims. The path and method of recovery can change according to
the needs and decisions of the victim. (Komnas Perempuan: 2018).

Aside from being oriented towards women victims, recovery must also be based on the
rights of victims, namely the right to truth, justice, recovery, non-repetition of violent
incidents, and as an inseparable part of human rights enforcement. The four victims' rights are
multi-dimensional which are interrelated and influence each other. Therefore, to make victims
recover, strive for aspects of physical and psychological health, economic resilience, and
community acceptance are not separated from efforts to present recognition that the violence
experienced by the victim is the truth, building a sense of justice in the victim, and guarantee
that the violence experienced will not recur. . (Ema Mukarramah, Tri Dewiyanti (Ed): 2018:
86).

Recovery requires a mutually reinforcing and equal relationship between victims,
advocates and the community. The companion helps and facilitates the victim to be able to
rediscover his strength, so that the victim is able to make the best decision for himself. The
victim is given choices and the consequences of those choices, not by giving orders or advice.
Recovery steps that can be carried out include: Restoring security and reducing fear,
identifying the source of anxiety and accommodating its impact, providing information,
connecting the body and mind of the victim, reducing the pain suffered by the victim,
increasing control through testimony or story telling, Expose traumatic matters, Reinstate
relationships with others and close relationships and overcome feelings of sadness and loss,
help develop connections, Overcome depression, Improve identity, meaning and purpose in
life and Restoration of dignity and values.

Family, religious and community support and material are needed by survivors to be able
to rise up and be economically independent. Shelter can actually be used to deliver cargo to
the survivors. Through the shelter, the survivors were given recovery models such as that
carried out by the Labuhan Batu Induk Women's and Child Protection Institute in the form of
doodle therapy for children as victims of violence while still involving the role and
participation of families and communities. "Families must provide great support to victims to
be able to survive again. Through this doodle therapy model, victims / survivors are led to
start thinking that what they are experiencing is something that is not true. While playing and
given sweets, victims are encouraged to tell the bad events they experienced ". (the results of
an interview with Indrawaty Sinaga, chairman of LPPA Labuhan Batu Induk).

Based on the results of the interviews also found several examples of handling cases, one
of them by the Office of Women's Empowerment and Protection of Children and
Communities in the City of Binjai, namely cases of violence experienced by Peni's mother
from Binjai who was a victim of domestic violence by her own husband. The victim was
doused with fire soda by her husband. The victim suffered wounds on the face and eyes that
could not see. Through P3AM Binjai city, the perpetrators have been reported but the police
have not been able to get it because they ran away. The victim suffered physical and
psychological injury and even the victim did not have a house and had to stay with his
neighbor's house.

For this reason, P3AM Binjai synergizes with P2TP2A Binjai City and Indonesian
Women's Association Legal Aid Foundation for Justice Medan. Through Indonesian
Women's Association Legal Aid Foundation for Justice Medan, victims were reported to the
Witness and Victim Protection Agency to get recovery assistance for victims including their
three children. The witness and victim protection agencies approved the victim's recovery
request including the costs of operating the victim's eyes and also the needs of his children.
(Interview with Sierly Anita: May 2019).

The above case is a form of recovery that involves the participation of the government
and also the community. Another case that is handled in synergy and involves public
participation is, the handling of rape cases by LPPA Labuhan Batu Induk. The 6th grade child
who was raped by her neighbor is pregnant, so the school does not allow the child to go to
school anymore. LPPA Labuhan Batu Induk then coordinated with the school and the
Education Office to give permission for the child to stay in school and finally the school
agreed.
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After completing the final grade 6 exam, the child is evacuated to a safe house until he
gives birth. By maintaining his identity, LPPA Labuhan Batu Induk asked for community
support and coordinated with the Hospital so that he could get good service at the hospital
during delivery. After giving birth, the victim, who was an orphan and came from a poor
family, was taken to an orphanage by the family. Thanks to the support of many people, the
child was able to recover and now he is at the level of High School. (Interview with
Indrawaty Sinaga; May 2019).

When the victim recovers, he will realize that the symptoms he experienced after the
traumatic event are less than what was experienced before, and do not disturb him as at the
beginning he felt the symptoms. He also began to appreciate empowerment, motivated to take
certain steps that were positive for his life and for the lives of others around him. (results of
an interview with Indrawaty Sinaga, May 2019)

According to Sierly Anita (director of Indonesian Women's Association Legal Aid
Foundation for Justice Medan), the recovery of victims of violence according to the victim
version is very dependent on 4 (four) factors, namely: (1) Family as a reason to strengthen
victims with or adequate support from the family. (2). Work as a resource for victims or the
ability to obtain income to pay for their lives. (3) spiritual support (religion, belief) which can
strengthen the victim so that he can get back from his downturn. (4) Community participation
and support as a strengthening strategy for victims.

Through the role and participation of the community, survivors find people who are
willing to listen to complaints and problems faced after sexual violence. The acceptance of
people around the survivors is the beginning they are able to find life satisfaction.
Furthermore, when survivors are convinced of their ability to return to their lives, at that
moment the survivors begin to be able to portray themselves with social tasks such as being a
mother, earning a living, and providing benefits to others.

V. Conclusion

Recovery aims to help the victim know what response is appropriate in a traumatic
condition, so that the victim can make a decision and understand the continued impact of her
own decision. The power of survivors to make their own decisions is one of the things that
helps the recovery process. Changes in values that develop in the community and become the
root of the problem of discrimination and the participation and synergy of the government,
institutions and society are needed in the process of recovery for women and children victims
of violence. Community-based recovery that has characteristics; contextual, from and by the
community, starting from the grassroots, sustainable, based on needs and carried out by the
community. The role and participation of the community is very useful to provide support and
assistance in accordance with the needs of victims. Communities can take on the role by
providing opportunities for survivors to socialize with fellow community members without
stigma and not discriminating against them. Thus, the existence of victims becomes stronger
and more confident in dealing with their problems. Through community-based recovery
victims will become part of the community together with other survivors and engage in
community activities including paralegal training and start helping other victims.
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ABSTRACT

Orang Asli forms a minority community in Peninsular Malaysia whose livelihood mostly
depends on their land and the surrounding area. Dispute over customary land rights of Orang
Asli continues in Malaysia although Malaysian Courts in several cases have upheld the
Common Law rights of Orang Asli to their customary lands. This constitutes a challenge
faced by some community of Orang Asli and several State Governments. Based on the focus
group discussion, profiling survey and library research methods, this paper analyses the land
rights of Orang Asli in Peninsular Malaysia, focusing on Orang Asli in Kampung Parit Gong,
Jelebu, Negeri Sembilan. The finding indicates that the Kampung Parit Gong Orang Asli
follow strictly their customs of ‘adat perpatih’ for a long period of time, and that they highly
value the land, both through the usage of the land and by inheritance. Still, these raised
important concerns of Orang Asli in Kampung Parit Gong, particularly on the security over
their rights on the said customary land and the guarantee of their future generations’ socio-
economic wellbeing. This paper proposes legal and administrative measures to address the
issues for the betterment of the rights Orang Asli in Peninsular Malaysia.

Keywords: Orang Asli, Customary Land Rights, Parit Gong, Negeri Sembilan
Introduction

Orang Asli has a significant place in the Malaysian history. They may have inhabited the
peninsula for over 50 000 years (Francois-X Ricaux et. al., 2006). They are divided into three
main categories namely Negrito, Proto-Malay and Senoi and further subdivided into 18
subgroups (Rohaida, 2016). It was reported that the Negritoes have arrived in Southeast Asia
between the end of the Last Glacial Maximum and the Neolithic expansion of the Holocene,
ie, between 44 000 and 63 000 years ago (Francois-X Ricaux et. al., 2006). While the Sen’oi
are Mongoloid people who are descendants of both the Hoabinhians and the Neolithic
cultivators who arrived in the Malay Peninsula around 4000 years ago from the north (Colin
Nicholas, 2000). It was also found that the Proto Malay groups have inhabited the southern
areas of the peninsula for between 2000 and 3000 years. Orang Kuala, a subgroup of the
Proto-Malay, migrated from Sumatra about 500 years ago (Colin Nicholas, 2000).

Orang Asli or an aborigine is defined in Section 3 of the Aboriginal Peoples Act 1954 [Act
134] (APA) to mean any person whose male parent is or was, a member of an aboriginal
ethnic group, who speaks an aboriginal language and habitually follows an aboriginal way of
life and aboriginal way of customs and beliefs, and includes a descendant through males of
such person. The definition of an aborigine also includes any person of any race adopted
when an infant by aborigines who has been brought up as an aborigine and adopted its culture
and the child of any union between an aborigine female and male of another race. The main
distinction between Orang Asli and the main population is their culture, language and social
organisation. In this regard, their perspective towards land is unique in the sense that it has
cultural and religious symbiosis which requires utmost protection. This paper explores the
customary land rights of Orang Asli in Kampung Parit Gong, Negeri Sembilan in which the
discussion includes the position of Orang Asli under Malaysian Law, legal position of
customary land rights of Orang Asli and customary land of Orang Asli in Kampung Parit
Gong.
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This research paper employed focus group discussion, profiling survey and library research
methods. Focus group discussion is when people from related backgrounds are grouped and
asked about their perceptions, beliefs or ideas (HERD Publication, 2016). This method was
conducted at Kampung Parit Gong on 12 February 2019, participated by the researchers and
11 villagers who are from the Board of Custom (Lembaga Adat), that is, Tok Batin, Tok
Mangku, Tok Jekerah, Tok Jenang, Panglima Hitam, Panglima Balai, Panglima Gajah,
Panglima Tua, Panglima Kencang and Panglima Kecil. Profiling survey was conducted on
120 Kampung Parit Gong’s populations in order to collect the main demographic information
therein including their educational backgrounds, jobs and monthly incomes. In addition, the
library research method employed in this research comprises content analysis of statutes,
particularly the Federal Constitution and the Aboriginal Peoples Act 1954 [Act 134], reported

cases and secondary data such as books, journals, and online database.

Position of Orang Asli under Malaysian Law

Under the international legal framework, the protection of the rights of indigenous peoples are
acknowledged in several international instruments, among others, the United Nations
Declaration on the Right of Indigenous People 2007 (UNDRIP) and the Convention on
Biological Diversity 1992 which are relevant to Malaysia. The UNDRIP requires states to,
among others, provide strong protection of lands and resources rights to the indigenous
people and impose a duty on the state to respect the special relationship between indigenous
people and their customary land, with due regard to their cultural and spiritual welfare
(Subramaniam, 2010). The UNDRIP holds a persuasive authority on Malaysia as a United
Nation Member to provide statutory protection to the Orang Asli customary land rights,
cultural and tradition.

The position of Orang Asli as a special group is recognised under the Federal Constitution by
virtue of Article 8 (5) (c) which permits positive discrimination for the ‘protection, well-being
or advancement’ of the communities. This provision enables states within the Federation to
take necessary measures to remove disabilities of the Orang Asli in order to achieve equality
in society. In this regard, the welfare of Orang Asli comes under the purview of the Federal
Government. Any law made for the purpose of the welfare of the Orang Asli could be passed
by the parliament as stipulated under Item 16, Ninth Schedule of the Federal Constitution
(Yogeswaran Subramaniam, 2015). The Federal Constitution also requires that the Senate in
the Parliament to compose members who ‘are capable of representing the interests of
aborigines’ as an implicit intention of the Constitution to protect the welfare of the Orang Asli
(Hishamudin, 2018).

The Federal Constitution also protects the rights of Orang Asli. For instance, the right of
Orang Asli to livelihood may be embedded in right to life as stipulated under Article 5(1) of
the Federal Constitution which stipulates that “no person shall be deprived of his life or
personal liberty save in accordance with law”. The Court of Appeal in Tak Tek Seng @ Tan
Chee Meng v Suruhanjaya Perkhidmatan Pendidikan & Anor has made a wider interpretation
to this provision by stating that “the expression of /ife appearing in Article 5(1) of the Federal
Constitution does not refer to mere existence. It incorporates all those facets that are an
integral part of life itself and those matters which go to form the quality of life...it includes
the right to live in a reasonably healthy and pollution free environment”. Thus, the right to life
under this interpretation should also encapsulate the right of Orang Asli to livelihood.

However, it has been narrowly interpreted by the Court of Appeal in the latter case of Ketua
Pengarah Jabatan Alam Sekitar & Anor v Kajing Tubek & Ors & Other Appeals. In this case,
the respondents claimed that if the Bakun Hydro-Electric Project is carried through, their
fundamental rights would be adversely affected in that the result of the environmental impact
would affect their livelihood. Nevertheless, the Court of Appeal held that deprivation of the
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life of the respondents under Article 5(1) of the Federal Constitution was in accordance with
law since there is a law allowing such a deprivation. Based on these two cases, the right of
Orang Asli to their livelihood should be embedded in right to life on the ground that right to
livelihood is an integral part of life.

In addition to that, a specific legislation known as the APA was passed by the Malaysian
Parliament to address the issues of Orang Asli in Peninsular Malaysia. The preamble of the
APA states that its objective is “to provide for the protection, wellbeing and advancement of
the aboriginal peoples of Peninsular Malaysia”. The APA provides, among others, the
definition of the aborigine, the dealings in land by aborigine, the compensation provisions for
the impairment and extinguishment land use of the aborigine and other miscellaneous
provisions pertaining to the welfare of the aborigines. The APA is considered as a ‘human
rights’ statute by the Court of Appeal in Sagong Tasi’s case as it contains a comprehensive
statement on the human rights of the aborigines. Besides, a Federal agency known as Jabatan
Kemajuan Orang Asli (JAKOA) was established to undertake the administration and welfare
of the Orang Asli.

Notwithstanding the constitutional guarantee and the existing statutory provisions, the Orang
Asli communities are facing continuous challenges in maintaining their identity and
ecosystem, especially in defending their customary land against deprivation and acquisition
by other parties although the Malaysian Superior Courts in several cases upheld the pre-
existing rights of Orang Asli to their ancestral and customary lands according to common law.
Moreover, they also have less safeguards in regard to several aspects such as languages, laws,
customs and institutions as compared to other races (Yogeswaran Subramaniam, 2013).

Legal Position of Customary Land Rights of Orang Asli in Malaysia

The concept of land in Orang Asli’s perspective is very diverse as it includes not only its
economic value but also social, cultural, religious and historical significance. To Orang Asli,
their customary land commonly termed as fanah saka or tanah adat has a sacred quality that
they inherited from their forefathers since time immemorial (Hamimah, 2013). The customary
land includes the land that they use for occupation, the areas that they commonly have access
for resources or foraging areas (kawasan rayau) as well as land use for burial or other ritual
purpose. (Communal Right). This understanding is in contrast with the concept of land
ownership under the land administration system in Malaysia which identifies land ownership
based on registration of title as provided under the National Land Code 1965.

There is no specific definition of customary land in the APA. In the earlier case of Adong bin
Kuwau v Kerajaan Negeri Johor, the term kawasan saka was decided as referring to the
‘traditional and ancestral land’ which in this case relates to the area of land that they
‘depended to forage for their livelihood in accordance with their tradition’ (Yogeswaran
Subramaniam, 2018). The definition of customary land was further discussed in the case of
Sagong bin Tasi v Kerajaan Negeri Selangor which refers the term customary land as the land
that the Temuan tribe have occupied continuously for generations. By virtue of the
abovementioned cases, the court had given judicial recognition to the customary land rights of
Orang Asli in Peninsular Malaysia (Cheah, W L, 2004). These decisions were affirmed by the
Federal Court in the case of Superintendent of Lands & Surveys Miri Division v Madeli bin
Salleh and followed by the case of Bato’ Bagi v Kerajaan Negeri Sarawak. These decisions
have paved the ways for the judicial recognition of the customary land of Orang Asli in
Peninsular Malaysia and natives in Sabah and Sarawak. One of the important implications of
this recognition is that the acquisition process of any customary land of Orang Asli must
follow strictly the due process and payment of compensation must be awarded in accordance
with statutory provisions.
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In order to achieve secured land rights, the judicial recognition per se is insufficient since it
depends on case to case basis. Besides, different treatment by the respective state on this issue
creates further uncertainties. The same concern was shared by the communities in Kampung
Parit Gong, negeri Sembilan, the focus group of this research. For example, the Federal Court
in TR Sandah refused to recognize the Dayak native customs pemakai menoa and pulau galau
in their claim over native customary rights (NCR). On the other hand, in Yebet bt Saman &
Ors v Foong Kwai Long & Ors, the Court of Appeal stressed that the customary land rights of
Orang Asli under the common law could co-exist with APA. In the case of Mesara Long Chik
& Anor v Pengarah Tanah dan Galian Pahang & Ors, the High Court allowed the claim for
compensation made by the Plaintiffs (Semaq Beri communities) which was the alternative
prayer by the Plaintiffs for the loss of the Plaintiffs’ interests and rights over their customary
inherited land on the ground that they have successfully proven the previous and continuous
use and occupation of the land. Therefore, the actual practice by the Orang Asli communities

is crucial in determining the extent of the rights of the communities.

Customary Land of Orang Asli in Kampung Parit Gong

Kampung Parit Gong is in the /uak (Adat district) of Jelebu; the Undang who resides in Kuala
Kelawang (Baharon, 1973). It is located in the mukim of Simpang Pertang in the district of
Jelebu, Negeri Sembilan. It is about 2 2 miles from Pertang and about 15 miles from Kuala
Kelawang; the administrative town of the district. The access road to the Kampung from the
main road is tarred and can be reached by car. The Kampung is equipped with the basic
infrastructures such as water and electricity supply, internet line, schools, clinic and
community hall. There is also a dewan adat built by the community for their traditional
ceremonies. Administratively, the kampung is headed by Batin and aided by Mangku. These
leaders are assisted by Menteri, Jenang, Jekerah and Panglima (Focus Group Discussion).

The first establishment of the community of Kampung Parit Gong began over a century ago in
the jungle area, led by one Batin Bani and his followers from Tampin. The resettlement
process of the community to the present location was conducted in 1972 where they were
given ‘rumah rancang’ (Baharon, 1973). Presently, there are 92 houses in the Kampung Parit
Gong, occupied by 120 families. The total number of populations is estimated around 510.
Based on the profiling survey conducted, majority of the villagers are self-employed while
minority of them work as rubber tappers, small-holder farmers and public servants. In relation
to their income, only a small number of them earn RM 1000 and above while majority of them
earn RM1000 and below. Most of the families have children or dependents from one to five
and economically, they are still considered to be in poverty. Since most of them are self-
employed, they need land and forests to carry out agricultural activities and seek other sources
of income.

The Orang Asli in Kampung Parit Gong is from the Temuan tribe. They practise adat
perpatih; the customary adat of Negeri Sembilan. Adat Perpatih is a combination of Adat
Minangkabau (Tarik Baleh/Simumbang Jatuah), Adat Langkah Benar (Adat Siak) and Adat
Benar (Adat Orang Asal). The practice of Adat Perpatih was originated from the presence of
Minangkabau people from Sumatera hundred years ago. However, Adat Perpatih practised in
Negeri Sembilan is slightly different from those practised in Minangkabau, Sumatera since it
has been adapted to the local custom of Orang Asli, known as Adat Benar (Rosiswandy Mohd
Salleh, 2017). Adat Perpatih upholds matrilineal concepts whereby ancestral property can be
inherited and belong to the tribe as a joint property rather than individual property
(Rosiswandy Mohd Salleh, 2017). As such, women are privileged in regard to the inheritance
of property.

In Kampung Parit Gong, Orang Asli’s land could be divided into three types of land, that is,
customary land, ancestral land and foraging land. It was also notified during focus group

discussion that the area of their customary and ancestral land have been gazetted as the
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aboriginal reserve. The application for the land to be gazetted as aboriginal reserve was
initiated by the Orang Asli at Kampung Parit Gong in the year 1960. It was only in 2015 that
the government gazetted 700 acres of the land in Kampung Parit Gong as ‘Orang Asli
Reserved Area’.

Following the Adat Perpatih, in Kampung Parit Gong, the ancestral land of the communities
are passed to daughters. For them, daughters will take care of the land for the community.
This works like a trustee to the land of the community. Meanwhile, son is expected to work
and find his own property (Focus Group Discussion).

As far as sale or exchange of land is concerned, this is in general strictly prohibited. It may
only be allowed in exceptional cases in situation when the owner really needs money, such as
costly medicinal treatment, but this is extremely rare. Such land could only be sold to other
members of the community. The customary board at Kampung Parit Gong will be asked to be
the witness for the sale (Focus Group Discussion).

The surrounding area is a foraging area where the Orang Asli can freely roam to find
something for their foods or to add their sources of income. In contrast to the ancestral land
which belong to family units in the communities, the foraging areas are not owned by anyone
but may be considered as common access. Although relatively there are only small number of
villagers going to the forest areas to find for various sources, it remains as important source of
income for them (Focus Group Discussion). This indicates Orang Asli’s overdependence on
land and areas surrounding them (Kardooni, R., Kari, F. B., Yahaya, S. R. B., & Yusup, S. H.
2014). Currently, they are in the process to apply for foraging area to be gazetted because
according to them, they have been working on the land for almost 50 years (Focus Group
Discussion).

As a community who holds a unique relationship with their customary land, security of land
tenure is the main concern of Orang Asli in Kampung Parit Gong. Nevertheless, there was a
delay in the gazetting process of Orang Asli of Kampung Parit Gong’s inhabited land in
which it took around a long period of time for the application to be approved since the
submission of the application in 1960. Section 7 (1) of the APA stipulates that “the State
Authority may, by notification in the Gazette, declare any area exclusively inhabited by
aborigines to be an aboriginal reserve, provided when it appears unlikely that the aborigines
will remain permanently in that place it shall not be declared an aboriginal reserve but shall
form part of an aboriginal area; and an aboriginal reserve may be constituted within an
aboriginal area”. This provision provides the power of the State Authority to declare any area
inhabited solely by aborigines to be an aboriginal reserve. Even though the above provision
provides a measure of protection of Orang Asli’s lands, State Authority also has power to
revoke wholly or in part or vary any such declaration by making notification in the Gazette as
stipulated under Section 7(3) of the APA. This is also a matter that becomes the concern of
Orang Asli in Kampung Parit Gong (Focus Group Discussion).

Further, Orang Asli are also in need of assistance and support by the Federal Government
through relevant agencies such as the Rubber Industry Smallholders Development Authority
(RISDA), the Federal Land Consolidation and Rehabilitation Authority (FELCRA) and the
Federal Land Development Authority (FELDA) (Masron, T., Masami, F., & Ismail, N.,
2013). They also appreciate if the government’s measures in assisting them encompass
consultative participation and active engagement. The provision for a just process that
provides opportunity for Orang Asli to participate in decision-making process with special
consideration on their norms and decision making institutions was suggested by Izawati
Wook (2019). It is also important that any decisions taken by the government in relation to
the development of Orang Asli will not affect the uniqueness and special conditions of Orang
Asli (Aiken, S. R., & Leigh, C. H., 2011).
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Conclusion

Based on the discussion, it is observed that Orang Asli in Kampung Parit Gong is a well-
organized community and still strongly follow the Adat Perpatih in their society. They also
greatly appreciate the land which are indicated through the use of the land for agricultural
activity and custom of inheritance based on Adat Perpatih. Nevertheless, there is still less
safeguard on their customary land rights and their future generations’ socio-economic
wellbeing as discussed above. Hence, a provision in the existing law recognising the
customary land right of Orang Asli for their sustainable living is necessary. Besides, the
government’s support and assistance in various aspects may be enhanced for example in
terms of implementing consultative participation and active engagement with Orang Asli in
decision-making process affecting them.
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ABSTRACT

The involvement of children in adversarial court system invites traumatic, distressing
experience upon them, particularly when they are the victims of crime. As children are
vulnerable group of people, their appearance in court to give testimony in trials facing the
accused person could amount to secondary victimization. Although there is no conclusive
evidence to show that children who undergo the court procedures is traumatized by the legal
process, there is an urgent need to understand the process of law involving children as
witnesses in the Malaysian courts. In this regard, this vulnerable group is entitled to a specific
provision of law, which may provide appropriate protection for them. In Malaysia, the
Evidence of Child Witness Act 2007 (ECWA 2007) provides for special measures in
administering the presence of children in courts as witnesses. This Act is a piece of legislation
that can provide protection for the rights of children as witnesses in criminal proceedings.
Malaysia also has set up the Court for Children in order to assist children in facing legal
procedures in the court of law. This article discusses the extent to which the ECWA 2007 can
provide protection to children in giving testimony in courts. It also elaborates on the
availability of such measures in the Court for Children. Relevant decided cases relating to the
application of special measures for children in courts are referred for this purpose.

Keywords: special measures, child witnesses, vulnerable, protection, court for children.

Introduction

The involvement of children in adversarial court system invites traumatic, distressing
experience upon them, particularly when they are the victims of crime. As children are
vulnerable group of people, their appearance in court to give testimony in trials facing the
accused person could amount to secondary victimization. Although there is no conclusive
evidence to show that children who undergo the court procedures is traumatized by the legal
process, there is an urgent need to understand the process of law involving children as
witnesses in the Malaysian courts. Realising that children should be treated differently from
adults, there have been attempts to justify different path for children, especially children who
are witnesses in the court of law process.

In this regard, this vulnerable group is entitled to a specific provision of law, which
may provide appropriate protection for them. Thus, there have been introduction of court of
justice created and established to handle matters specifically to children and young people.
Hence, special measures are being developed by authorities to ensure children who are facing
the process in the court are protected by the system of law. This paper aims to examine the
legal process that will be faced by child victims who are called to the court of law to testify
his/her evidence before a judge. Once a police report is lodged by the guardian or parents of
the child victims, the basic process of law is also applicable to the latter.

Rights of Children as Victims in Criminal Proceeding

The most contentious issue in the field of victim’s right has been the assertion of a right to
participate in the justice process (Marlene A. Young, 2002). However, such assertion might
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not be suitable to children who are victims to the incident. Although the United Nation
Declarations on the Basic Principles of Justice for Victims of Crime Abuse of Power suggest
that victims should be treated with compassion and respect for their dignity, children should
be treated differently due to their vulnerability. These children’s rights, following the
aftermath of the incident must be given priority.
Malaysian jurisdiction, which is an adversarial system in common with the English
system from which it is derived, has set out laws and procedures that are ostensibly friendly
to victims, especially children. However, is having the legal provisions really benefited the
victims? What, if any, improvements have there been in the management of certain groups of
victims and witnesses? Previous studies have been conducted from a legal perspective on
child abuse and sexual offences; these have clarified the relevant statutes and recounted their
historical development. Most of the empirical studies on child victims and victims of sexual
offences have principally discussed issues in terms of the medical and health, social or
psychological aspects. There has been very little research in Malaysia on the extent to which
the law and procedures are implemented in practice, particularly on the protection of child
victims in the process of law.

Children Giving Testimony in Courts

The traumatic and awful experience of having to relive the worst episode in their lives in front
of outsiders, in unfamiliar courtrooms, will render child witnesses vulnerable. This general
phenomenon happens in various jurisdictions, including Malaysia. It is a problem
acknowledged by the judiciary, and some judges have demonstrated their awareness of
witnesses’ vulnerability in a few decided cases.

The stress, trauma and emotional breakdown of child victims, especially of sexual crimes, can
even obstruct clarity and frustrate evidence, and further damage the case. (Norbani, 2007:117)
Vohrah J (as he then was) observed in Yusaini Mat Adam v Public Prosecutor (1999) 3 MLJ
582 (at 586), in this regard that emotional burdens of child witness include crying, turning
pale, refusing to speak, refusing to identify the defendant and resistant. It is therefore
understandable that the child in the case of Sidek bin Ludan v Public Prosecutor (1995) 3
MLJ 178 (at 184) was under great pressure, intimidated and nervous when she was asked to
describe the incident that happened between herself and her neighbour as “it is quite
embarrassing for her to expose the sordid rape episode in court”.

Committing sexual relations with a child in a familial relationship is undoubtedly
abusive, manipulative and exploitative because the children may be re-victimised by various
aspects of the criminal justice system and professionals within it (Home Office, 2002: para
58). The vulnerability of incestuous rape victims relates to the ordeal that they possibly
suffered, as the perpetrators are closely related to them. KN Segara J (as he then was)
acknowledged in Ismail Rasid v Public Prosecutor (1999) 1 MLJ 307, that this offence is
more serious and was of the view that: “when a father rapes his daughter and is convicted in
court, any sentence passed must reflect the abhorrence of society to such a heinous and
despicable act”. This concurs with Rook and Ward’s view that incest victims ‘suffered
physically and psychologically’ (1997: 108); and were placed in a vulnerable position as the
existing relationship creates fear and risk of being exploited.

Judicial responses in decided cases signify recognition of the existence of
vulnerability among child victims of sexual offences. The victim’s acquiescence in Public
Prosecutor v Mohd Romzan bin Ramli [2008] 2 MLJ 741, to the respondent’s warning not to
say anything about the perpetrated crime demonstrates vulnerability. Apart of other reasons —
i.e. ‘an inability to resist’ and ‘a difficulty in calling for help’ — the victim, who was aged 11
at the time of the offence, was considered vulnerable due to “a difficulty in testifying against
the perpetrator” (at 750 para 14) because of her natural physical and mental limitations. Thus,
evidence tendered by vulnerable child victims are not an easy issue to be dealt with by the
legal practitioners. Thus, there is an urgent need to identify the best team to handle and
prepare court’s testimony in the Malaysian courts. Best team means a group of people who
are not only child-friendly but also can assist children to be comfortable in court settings.
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Accordingly, the usage of technology such as the live TV-link or screen might be helpful to
children to lessen their fear.

The risk of fear, distress and intimidation is arguably high due to the victim-

perpetrator familial relationship and the age of the victims. The judge in Safae Ing v Public
Prosecutor [2006] 5 MLJ 698, regarded the appellant in a case of raping his daughter as the
“predator to his own child”, who has breached the trust invested in him to care, raise and
protect his child with love and affection. The breach of trust is emphasized by Zawawi Salleh
JC in Mohd Romzan’s case as rendering a child victim “more vulnerable to such an offence”.
The respondent’s abuse of his position as stepfather to the victim by raping her has exploited
the close relationship that accompanies the role of a parent. The judge observed that any
standard shall regard such act as “an abhorrent, despicable and dastardly crime”. Therefore, it
is important to imbue these victims with the confidence to come forward and give evidence as
witnesses in court, however tender their age.

The judiciary identified the possibility of adversarial proceedings aggravating the
vulnerability. Zawawi JC observed that, as the respondent had pleaded guilty, the victim had
been spared “the unfortunate experience of having to give evidence in court, as well as the
mental torture and anguish the victim would suffer” had she been asked to testify against the
stepfather in open court. The judge has incidentally recognized the existence of pain and
distress among victims when confronting and testifying in court against defendants who are
known to them. It is arguably worth examining whether these judicial responses exert any
influence on criminal justice practitioners’ consideration in identifying vulnerable witness and
implementing special measures.

Special Measures for Children in the Court Process

The concept of the ‘best interest of the child’ is basic principle in protecting children and it
has a very wide scope. The provisions in United Nations Convention on the Rights of the
Child (UNCRC) provides a general obligation on state to ensure necessary protection and care
for the child’s well-being (Article 3(2), UNCRC). In other words, when decisions for children
need to be taken by adults, the paramount consideration must be made based on the children’s
best interest and welfare. This is also emphasised in the Guidelines on Justice in Matters
involving Child Victims and Witnesses of Crime (UNDOC: 2009). Paragraph 8 (c) of the
Guidelines demonstrate the important of this basic principle to be taken into consideration,
and to be given primary consideration, eventhough, it appear that there is a need to safeguard
the rights of accused and convicted offenders at the same time (UNODOC:2009). It must be
noted that, despite the existence of the ground rules on protection of the child, the way the
principle of the best interests of the child is understood and applied may vary in the different
jurisdictions across the world.

Article 12 of UNCRC provides on the manner of evidence adduced from children.
This Article is silent on what would be the appropriate manner for children to express their
views freely, but it only highlights that it must be “in a manner consistent with the procedural
rules of national law”. In Malaysia, the Child Act 2001 provides constitution and jurisdiction
of Court For Children, which also state on the functions of the advisers in advising the parent
or guardian of the child, if necessary. But the Act is also silent on the procedure of giving
testimony for children in courts.

Under the Malaysian law, children can be called to give evidence or to testify in
court. The determining factors to competency of children as witnesses are the ability in
“understanding the question” and “giving the rational answers to it”. Section 118 of the
Evidence Act 1950 states that “All persons shall be competent to testify unless the court
considers that they are prevented from understanding the questions put to them or from giving
rational answers to those questions by tender years, extreme old age, disease, whether of body
or mind, or any other cause of the same kind”, however, it is the duty of the court to decide as
to the admissibility of the evidence (section 136(1) of Evidence Act 1950). The condition of
children especially those at young age may not allow the courts to administer the normal
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procedure of taking oath before giving oral testimony as witnesses as provided under Section
4 of the Oaths and Affirmations Act 1949.

In a later development, Malaysia introduced the Evidence of Child Witness Act 2007
(ECWA 2007), which provides for special measures administering the presence of children in
courts as witnesses. This Act is a piece of legislation that can provide protection for the rights
of children as witnesses in criminal proceedings. It prescribes the available measures that van
be applied to accommodate children as vulnerable witness in courts to include:

i. Use of Screens;

ii. Evidence by live link;

iii. Video recording of a child witness — in which previous video recording of a child
witness may be proved;

iv. Intermediaries;

v. Accompanying Adults — i.e. to have adults accompanying child witness;

vi. Waiving Formal attire — where formal attire may be dispensed with; and

vii. Restrictions on media reporting and publication

Legal Provisions and Measures for Children in Courts

The Evidence of Child Witnesses Act 2007 [Act 676] (ECWA 2007) provides for a child
witness to give evidence in the courtroom but shielded by a screen between him and the
accused person or a child charged with the offence or by the live link or by video recording.
The objective of the Act is to reduce the trauma experienced by child witnesses in giving
evidence in court. The law is silent on who chooses the mode of giving evidence, presumably
the party that calls the child witness will choose the mode. Section 3 of the Act provides that a
child witness in giving evidence in court, a screen may be put up to prevent the child from
seeing or being seen by the accused or a child charged with any offence.

The child witness may also give evidence without being in the court-room by live
link or by video recording. “Live link” means a live TV link or other arrangement whereby
the child while absent from the court-room is able to see or hear or be seen and heard by a
person in the court-room.The video recording shall be admitted as evidence-in-chief.
Examination of the child witness may be done through the court or an interpreter or an
intermediary authorised by the court. The intermediary communicates the questions put to the
child witness and communicates the child’s answers to the person putting the questions. He
also explains the questions and answers to be understood by the child but shall not prompt or
influence the child or disrupt the questioning.

In certain occassions, the procedure of live link and screen may be combined with the
application of intermediary who shall be responsible to put the question to the child, interpret
the language of the child and communicate the response of the child to the court. In some
cases, the child, particularly of tender years, may need to be accompanied in the witness room
or even the courtroom. An adult who are always the close relative to the child, such as the
mother may sit beside the child who are testifying. The adult must remain silent but only to sit
together with the child to extend courage and confidence to the child witness. (see Section 9,
ECWA 2007) The applicability of the above methods and procedure of securing testimony
from child witnesses include child witnesses suffering from physical, mental or intellectual
disability. Any measure or the combination thereof shall be determined by the court on a case
by case basis as provided in Section 12 of the Act.

Those are provisions in the ECWA relating to the mannner in which a child may give
evidence. A child witness is now able to testify, at any stage of a trial, in any one of the
methods prescribed. The giving of evidence in such manner is considered giving evidence in
open court.

On the other hand, section 133A of Evidence Act 1950 states about the evidence of
child of tender years where inter alia provides that “... though not given on oath, but otherwise
taken and reduced into writing in accordance with section 269 of the Criminal Procedure
Code [Act 593] shall be deemed to be a deposition within the meaning of that section”. The
purpose of this section is to obtain an accurate record from the witness of what he really
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means to say and to give him an opportunity of correcting the words which the Magistrate has
taken down”. (Mallal Criminal Procedure, Sth Edition, 8679).
Section 16 of ECWA states that the Act is to be read together with related provisions in the
Evidence Act and Criminal Procedure Code. In the Evidence Act 1950, it provides that the
witness may be examined according to the following procedures. As mentioned in Section
135 of the Evidence Act on the order of production and examination of witnesses, Section
137 of the Evidence Act on the requirements of examination-in-chief, cross-examination and
re-examination of a witness. Section 135 of Evidence Act is outlined in two parts i.e. (i)The
order in which witnesses are produced and examined shall be regulated by the law and
practice for the time being relating to civil and criminal procedure respectively, and (ii) in the
absence of any such law by the discretion of the court.
In civil and criminal case, there is no such order, which only section 173(j) of the
Criminal Procedure Code that says,
() (i) If the accused pleads guilty to the charge as amended, the plea shall be recorded, and
he may be convicted on it and the Court shall pass sentence according to law:

Provided that before a plea of guilty is recorded the Court shall ascertain that the accused
understands the nature and consequences of his plea and intends to admit, without
qualification, the offence alleged against him.

(ii) If the accused does not plead guilty to the charge as amended, the accused shall be called
upon to enter on his defence.

(iii) When the accused is called upon to enter on his defence, he may produce his evidence
and shall be allowed to recall and cross-examine any witness present in the Court or its
precincts:

Provided that if the accused elects to be called as a witness, his evidence shall be taken
before that of other witnesses for the defence:

Provided further that any accused person who elects to be called as a witness may be cross-
examined on behalf of any other accused person.

According to this provision, if the child is called to give testimony, he can, either by way of
unsworn testimony or sworn testimony, give evidence in open court. But the child is still
subject to order of examinations and direction of re-examination under Section 138 of
Evidence Act. When the child is giving evidence through video recording, he is considered as
giving evidence-in-chief but is still subject to cross-examination, which the question will be
put through intermediary.

Malaysia also has set up the Court for Children in order to assist children in facing
legal procedures in the court of law as the way forward. Malaysian first special court to deal
with cases involving sexual crimes against children were launched on 22 June 2017 in
Putrajaya and claimed as the first of its kind in Southeast Asia. (Astro Awani, 22 June 2017).
This special court is located at the Palace of Justice Putrajaya, and hears cases that occur in
Selangor, Kuala Lumpur and Putrajaya. More courts of this kind will be set up in all 13 states
in stages.

This special court handles sexual crimes against children where the victim is a child,
unlike the existing Court for Children which hears cases where the perpetrator of the crime is
a child. Aimed at fast-tracking the disposal of cases as well as hearing proceedings, Sessions
Court judges with expertise in laws relating to children were appointed to hear cases. This
court is equipped with infrastructure such as court recording and transcription facility, child-
friendly waiting rooms and witness rooms for child witnesses, live video-link facilities, child
witness screens and disabled-friendly tools.

In addition, the special court would focus on cases such as child pornography, child
grooming and child sexual assault in tandem with the Sexual Offences Against Children Act
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2017 that was passed in April 2017 recently being enforced on 10 July 2017. A working
committee involving the court, Attorney General’s Chambers and Women, Family and
Community Development Ministry (KPWKM) and several children NGOs, including
UNICEF has also drafted a special standard operating procedure as guidelines on how best to
handle sexual crimes cases involving children. This guideline should also meet the
requirements and needs of a child witness, in accordance with best practices in other countries

in the world.

Conclusion

The vulnerability of child victims and witnesses, especially in the courtroom, is clearly
manifested in the literature and case reports; hence, it has been widely acknowledged in the
Malaysian criminal justice system. The focus on the need for support, protection and special
measures applications for child witnesses in the criminal justice process and court
proceedings has resulted in the development of legislative and administrative measures for
them. The recognition of children as the main beneficiaries of protection and special measures
applications is also acknowledged within the international legal framework; particularly on
the basic principle of ‘the best interest of children’, which has a very wide scope. Meanwhile,
the categorization of adults as vulnerable witness has instead generated a question of
identification that is worth examining as it further relates to their eligibility for protection and
special measures applications.

It is believed that the use of screen and live TV-link may help improving the
experience of child victims and witnesses in the criminal justice system; especially for those
children in cases involving sexually abuse children, where the memory of the incident can be
frightening and traumatising. This is also important for example in the case of child abuse,
since one of a child abuse victim’s greatest fears is testifying in front of his or her abuser
(Copen LM, 2000). The adoption of the special measures for children in court must be
administered and conducted in a proper manner. This is crucial in order to ensure that the use
of live TV links and screen is always driven by the interests of justice, and not by what is
cost-effective.
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ABSTRACT

Focusing on the roles of Human Rights Commission of Malaysia (SUHAKAM), the objective
of this paper is to help companies enhance their human rights compliance and to provide
solution to the issues of corporate human rights violations with particular focus in the logging
and plantation industries. Also, the paper aims to provide the affected victims with greater
access to alternative / non-judicial remedies, through which their grievances could be raised
and remedied. The research methodologies adopted in the preparation of this paper included
library-based research and two roundtable discussions (RTDs) which were held with
corporate bodies and alleged victims, respectively. The RTDs were held to explore firstly the
types of violations allegedly encountered; secondly, the best practice exercised by Malaysian
companies in respecting human rights; and thirdly the possible role that SUHAKAM could
undertake in addressing human rights violations perpetrated by business. Reference was also
made to the outcomes from SUHAKAM’s National Inquiry on the Land Rights of Indigenous
Peoples. The research discovered that companies have limited understanding of human rights.
In particular, companies’ non-recognition of and engagement with indigenous communities
during land development is an area of significant concern. The research suggests that the
international human rights standards for business, such as the Ruggie Principles could
reinforce companies’ human rights commitment. To this end, as the national human rights
commission, SUHAKAM is at the best position to facilitate companies in incorporating
human rights standards into their business operations as well as in enhancing their compliance
with human rights standards.

Keywords: SUHAKAM, business and human rights, plantation and logging industries,
corporate responsibility.

I. INTRODUCTION

Malaysia has been a successful developing country and is forging ahead to become a
full-fledged developed nation by 2020. However, in achieving the aim, Malaysia has been
stuck at the crossroads between fostering its economic growth and protecting the human
rights of its own people. The rapid growth in business and economic sectors which sometimes
implemented without proper monitoring have to some extent abandoned the need to respect
human rights of those within the business’ sphere of influences (Ahmad, N.M, 2013). With
nearly absent and inaccessible judicial remedy, both internationally and domestically,
perpetrators of human rights violations have often gone uncharged while victims’ rights
remain unprotected without any proper redress.

The debate on human rights in a business context is not new but, in many regards,
particularly challenging. It often takes place in an environment that is typically characterized
by an imbalance with economically powerful companies, investors and states on the one side
and individuals or even children or poor people as some of the most vulnerable members of

82



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ
ISSN: 1823-4593 | E-ISSN: 2710-6462
http://dsl.usim.edu.my
society on the other. From a conceptual perspective, the discussion on business and human
rights involves different disciplines which developed fairly independently of each other,
resulting in a rather fragmented body of regulations. Another layer of complexity lies in the
fact that the debate is characterized by a variety of actors and instruments.

Accordingly, rules are often framed as formally non-binding or even voluntary
instruments such as codes of conduct or guidelines. Dealing with human rights and business
issues therefore implies facing a complex and dense web of regulations, some of a binding,
others of a non-binding nature, some situated at the national, others at the international level.
To make matters worse, the level of understanding amongst businesses in Malaysia on human
rights and social responsibilities and their commitment to pursue such responsibilities is still
at an infancy stage.

II. RESEARCH BACKGROUND AND OBJECTIVES

Realizing the above deficits, this research aims to explore the role of the Human Rights
Commission of Malaysia (SUHAKAM) as the National Human Rights Institution (NHRI) to
address the issues of corporate human rights violations. On the basis of its statutory functions,
SUHAKAM - as an NHRI can play an important role in addressing and promoting human
rights awareness among the business community and the regulatory authorities as well as in
enhancing human rights compliance by businesses. This research will focus on companies
from the logging and plantation industries due to their extensive presence and massive human
rights impacts on Malaysian society.

In defining the roles of SUHAKAM in the area of business and human rights, this
research relies fairly extensively on the UN Guiding Principles on Business and Human
Rights - the John Ruggie’s Protect, Respect and Remedy’ Framework - as a foundation on
which future efforts by SUHAKAM could be based such as the preparation of a draft policy
on human and business to enhance human rights compliance among MNEs and business
entities operating in Malaysia. This research believes that, in the absence of or insufficient
hard laws and traditional judicial-based human rights regulatory framework, voluntary soft
laws could serve as a complementary solution mechanism.

To determine the extent to which the SUHAKAM’s mandated roles could be
effectively utilized in enhancing companies’ human rights compliance, a number of
roundtable discussions with relevant institutions were convened to gain the practical
knowledge and understanding on issues relating human rights and business in Malaysia.
Reference will also be made to the outcomes from SUHAKAM’s National Inquiry on the
Land Rights of Indigenous Peoples. One of the expected results of the research is that
SUHAKAM would provide recommendations in dealing with human rights violations in
logging and plantation industries in Malaysia and that these recommendations should be
considered by the Government and the related industries/companies. Recommendations with
regard to the access to alternative/non-judicial remedies would also be made for the
victims/potential victims, whose rights are violated, resulting from the activities or operations
of those industries.

III. RESEARCH METHODOLOGY

This research employs a combination of library-based research and fieldwork. For the
library research, documented materials as well as materials downloaded from the internet
were analyzed. The primary materials include major international human rights frameworks
and treaties, UN Global Compact principles, the UN Guiding Principles on Business and
Human Rights, selected Malaysian legislation on business, newspapers and reports from
human rights-based NGOs and organizations. Analyses on these materials were aimed at
understanding fundamental principles of human rights with which companies and businesses
have failed to comply. In addition, a number of secondary materials like annual reports,
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textbooks, journal and non-journal articles, seminar papers and website materials were also
analyzed for the purpose of the literature review. In addition, the reports, findings and
outcomes from previous national and public inquiries undertaken by SUHAKAM formed part
of this research’s materials.

The fieldwork study in this research was done based on two roundtable discussions
(RTDs) which were conducted on 7th and 8th November 2012, respectively. The first RTD
was done with the alleged victims of business human rights violations whereas the second
RTD was conducted with corporate bodies. The RTDs were conducted with the objective to
generate responses to some research questions and objectives, mainly with regard to the types
of violations allegedly encountered by victims of corporate aggressions, to identify the best
practices by companies in relation to human rights, and the possible role that SUHAKAM
could undertake in addressing human rights violations in business. The RTDs also provided a
platform and the opportunity for the research team to evaluate generally how companies
respect human rights, and how they comply with the John Ruggie Guiding Principles for the
Implementation of the United Nations ‘Protect, Respect and Remedy’ Framework.

IV. BUSINESS AND HUMAN RIGHTS: THE PERSPECTIVES OF LOGGING AND
PLANTATION INDUSTRIES IN MALAYSIA

Developing countries’ dependency on business entities, especially the multinational
enterprises (MNEs) has become almost inevitable, in particular during the 1980s, when events
like the oil crisis, ensuing debt crisis and the liberalization of trade and capital flows were
increasingly commonplace (Jerbi, S, 2009). While economic development was made their top
priority, most developing country governments were persuaded that it was in their interests to
be more lenient in their economic policies (Jerbi, S, 2009). In Malaysia, business activities
particularly those of sizeable scale undertaken by the MNEs are among the key elements
behind the government’s effort to gain a fully-developed nation status by 2020. To this end,
an active private sector of multinational and indigenous business and a public sector with
extensive involvement in business (are equally important to materialize such an aim (Ahmad,
N.M, 2012).

Nonetheless, there have been instances where economic development in Malaysia
brought to the fore contending sectional interests which undermine the very notion of
sustainable development and social responsibility. There are sections of Malaysian societies
who find themselves trapped in the “development vs. human rights” dilemma and are quick to
believe that economic development and social justice are opposed to each other, that
economic development benefits only a few but victimizes many others (Mohamad, M., 2004).
Indeed, the government’s unbalanced focus in boosting the country’s economic development
at the expense of the people’s social justice and human rights enjoyment may have paved the
way to many corporate-related human rights violations (Nayagam, J., 2012).

A. Overview of logging and plantation industries in Malaysia

In general, Malaysia’s economic development has had significant input from the
plantation and commodities sectors. Since its early operation in the 1960s, the plantation
sector has become one of Malaysia’s major export earners. Out of the aforementioned major
commodities, palm oil plantation has been the largest contributor to the national economy,
being currently the second largest export revenue earner for Malaysia after the electrical and
electronics (E&E) sector. Undeniably, the growth of palm oil industry in Malaysia has been
phenomenal. Starting off as purely ornamental, the crop has developed to a multibillion-
ringgit industry today. At present, Malaysia remains the world’s top exporter of palm oil,
accounting for 47% of global exports. More than 90% of the country’s total production is
exported to countries such as China, India, the European Union (EU) and Pakistan (Malaysian
Rating Corporation Berhad, 2012).

84



VOLUME 1 | SUPPLEMENTARY 2 | SPECIAL SERIES-ICLJ

ISSN: 1823-4593 | E-ISSN: 2710-6462

http://dsl.usim.edu.my
The Government of Malaysia, through its Economic Transformation Programme
(ETP) has given a special focus on national palm oil industries. The Palm Oil National Key
Economic Area (NKEA) was introduced to reinforce the leading role of the private sector in
steering the palm oil industry. The government’s support to this industry was significant since
Malaysia’s palm oil industry is the fourth largest contributor to the national economy and
currently accounts for 8 percent of the national gross national Income (GNI) per capita. With
over 100 years of experience and a strong market leadership in terms of productivity and
R&D, the government has set an ambitious GNI contribution target of RM178.0 billion in
2020 against the present GNI contribution of RM52.7 billion for the palm oil industry
(PEMANDU, 2010). Among the key players in this lucrative palm oil industries are Sime
Darby Berhad, ranked the largest globally based on size and of land bank, followed by Kuala

Lumpur Kepong Berhad (KLK) and I0I Corporation Berhad.

B. Human Rights, Social and Environmental Impacts of Logging and Plantation Industries

The lucrative plantation and logging industries are not without controversies; indeed,
these industries, and in particular the oil palm industry, have long been associated with
reports of environmental and human rights violations. The violations of human rights by these
industries primarily affect those which fall under the cluster of economic, social and cultural
rights. More precisely, the violations concern issues of rights to land, poverty and inadequate
standards of living namely inadequate access to basic needs such as nutritious food,
healthcare, education, housing, clean and safe drinking water (Bidin, A. & Khan, S., 2010).
Among the examples are the issues of displacement of people, the encroachment of native
customary rights (NCR) in Sarawak as the result of developmental project like hydro-electric
mega projects, plantation and logging activities.

In addition, tropical deforestation, biodiversity loss, water pollution, indiscriminate
burning, decreased water quality and quantity, decreased forest cover, air pollution and soil
erosion are among the environmental impacts of these industries (Dayang Norwana, A.A.B,
Kunjappan, R., Chin, M., Schoneveld, G., Potter, L. and Andriani, R., 2011). The violations
are not limited to the environment but also to the people within the companies’ business
operation. The local people, in particular the vulnerable indigenous people, have always been
the frequent victims as their rights to livelihoods and adequate standard of living are affected
by business operation of plantation companies (SUHAKAM, 2007).

In the state of Sarawak, for example, a plantation company was alleged to have
destroyed a road linking three longhouses to their farms and gardens, thereby affecting the
livelihood of the local people there. The locals claimed that the road did not belong to the
company as it passed through the natives’ customary rights (NCR) lands. When the affected
longhouses’ residents repaired the road themselves, the company workers came again this
time escorted by police personnel from Miri, to cut off the road again despite protests.
Unfortunately, a few days later, a longhouse chief and four others were arrested for allegedly
stealing oil palm. The presence of the police gave rise to the unfortunate perception that
government enforcement apparatus was being used to provide security to a private entity to
oppress the native in this land dispute (Vinod, G., 2012).

The failure of the government enforcement apparatus to protect people and victims
from human rights violations the question of whether accessible remedies are available to the
victims. This question forms the very objective of this research which is to provide alternative
channel and solution to the issues of corporate human rights violations. The above-mentioned
incident is only the ‘tip of the iceberg’. Other examples of violations gained from this
research will be detailed in the findings section. Unfortunately, such incidents are rarely
reported or if they were, the persons publicizing them were often labelled troublemakers or
anti-establishment. Judicial decisions in favor of native customary land rights are not also
given effect on the ground (Tawie, J., 2013).
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V. THE ROLE OF SUHAKAM

SUHAKAM is the Malaysian NHRI established under the Human Rights Commission
of Malaysia Act 1999 (Act 597). Among others, SUHAKAM is mandated to advise and assist
the Government on human rights issues, to undertake national and public inquiries upon
receiving complaints from the public on any infringement of human rights and to undertake
research by conducting programs, workshops and seminars to disseminate and distribute the
outcome of such research with the ultimate aim to promote awareness of human rights among
Malaysians.

Interestingly, almost every area of SUHAKAM’s work is related to intersection
between business and human rights (Nayagam, J., January 2012). The issues of migrant
workers, land acquisition, people with disabilities, gender discrimination and child labor are
all related to the decisions and practices of business. In recent years, a number of business-
related human rights issues have been referred to SUHAKAM, often in the form of formal
complaints. Among notable examples of major issues facing communities are land
acquisitions to develop dams, log timber or grow oil palm especially in Sabah and Sarawak as
well the treatment of migrant workers in Malaysia.

To ensure better human rights compliance within the business sphere, SUHAKAM can
assist and educate the private sectors to understand and implement human rights standards in
their workplace, business practices and supply chains. Despite not having mandates for
enforcement and prosecution, SUHAKAM can play, and in fact has played key roles in
enhancing human rights compliance by business entities in Malaysia through a number of
mechanisms, such as round table discussions, policy-making, issuance of press statements,
conducting training and conferences, national inquiries, networking with other regional
NHRIs, acting as intermediary body between government agencies and business and civil
societies, receiving memorandums and conducting investigations, undertaking research on
specific issues and duly disseminating reports and outcomes and finally; preparing policy
guidelines and blue prints for relevant entities on human rights issues based on research
findings.

VI. FINDINGS

A. Practices of corporate sectors

Based on the RTD with related companies, a number of initiatives have been taken by
the companies in ensuring their respect to human rights of the people within the sphere of
their business operation. Firstly, the corporate social responsibility (CSR) initiatives have
been implemented to contribute towards positive impacts in the society. There are companies
which have been doing social charity work by building orphanage homes, contributing to
places of worships and providing scholarship to local students. However, in relation to land
issues, particularly those involving indigenous people, most companies kept strictly with the
domestic laws and procedures. This may place the indigenous people in a complex position,
as they may not be the legal owners of the land concerned and the laws in some circumstances
may not recognize their concept of land ownership.

Moreover, some companies have aligned themselves with Roundtable on Sustainable
Palm Oil (RSPO)" to show their interest in promoting sustainable palm oil industry which
includes in it respect for human rights. It is positively noted that most of the plantation and
logging companies attended the RTD are members of RSPO. In addition, it was notified that
there were companies which signed Memoranda of Understanding (MoU) or agreements with
the Indigenous Peoples who were residing on the lands that were going to be used for
development. The companies promised that the rights of Indigenous People and their (Native

14 RSPO was established under Article 60 of the Swiss Civil Code composed of various organizations from
different sectors of the palm oil industry for the purpose of developing and implementing global standards for
sustainable palm oil. Refer to RSPO website at http://www.rspo.org/.
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Customary Rights) NCR would be respected. In the event of disagreement or disputes with
the company’s plan, the matter would be brought to the respective Land Office and upon
failure to resolve, legal action would be taken by the contesting parties. The court’s
interpretation of the law including matters pertaining to NCR, was considered the final

authority.

Finally, it was observed that the companies’ best practices mostly applied or limited to
their protection of foreign workers. Companies had assigned special unit to manage foreign
workers, which provided trainings, screenings overseas, conducts interviews and guaranteed
of safe return to their home countries. Additionally, homes were built for foreign workers in
strict compliance with minimum housing standards. Sufficient water and electricity supply as
well as good security was ensured at the plantations.

B. Issues faced by Victims

Based on the RTD with the victims (who made up of mostly the Orang Asli), it was
alleged by the victims that plantation and logging companies had encroached their Native
Customary Land (NCR), resulting in the demolition of or damage to graveyards, pollution of
rivers, loss of livelihoods and traditional ways of life as well as loss of their NCR land. They
claimed that they had suffered loss of income from agricultural and farming activities, where
they could no longer grow food, and extract herbs from trees that had been felled as a result of
logging activities by companies.

The victims claimed that on many occasions, the companies failed to consult the
communities prior to their operations, or if there were consultations, these were conducted
only with the Department of Orang Asli Development (JAKOA) and the Heads of Villages.
This is clearly against with the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP) that calls for free, prior and informed consent (FPIC). Often, if their lands
were taken, the victims were not paid any compensation because the Indigenous People’s
right to land is not recognized. Sometimes, compensation was awarded without transparency
and under suspicious circumstances. The list of those who received the compensation and the
quantum was treated as confidential document. There have been cases where compensation
was promised but not delivered in full or at all.

Also, companies and the Government can easily manipulate indigenous people’s lack
of education and understanding on human rights, where most of them are unaware of the
rights they have over their lands. Even if they do understand the need for consent and
agreement, they would not be able to comprehend the details of complex legal documents
without a lawyer’s presence. Companies may use such circumstance to their advantage, by
obtaining false consent through non-disclosure of full information. There were also
allegations of companies forging signatures in pursuing their corporate goals. It was claimed
that the successful and educated Indigenous Peoples do not involve themselves in Indigenous
rights advocacy.

In addressing their issues, the Indigenous Peoples had lodged reports to the relevant
agencies such as JAKOA, the District and Land Office, the Department of Lands and Mines
and other. They also wrote letters and submit memoranda to the relevant ministries including
the Prime Minister, called for meetings with state governments, raised issues at the
Parliaments with the help of opposition Members of Parliaments and Senator regarding their
issues. In many scenarios, their complaints and official reports were often ignored by the
authorities, including the police.
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VII. RECOMMENDATIONS

This research underlines and recommends a few initiatives which could be taken by
SUHAKAM in addressing corporate human rights violations in Malaysia.

A. Awareness raising on business and human rights

Having observed that there seems to be a lack of awareness on issues related to
business and human rights as well as the Ruggie’s framework among the corporate sectors, it
is recommended that SUHAKAM intensify its role in raising awareness on business and
human rights, especially on the Ruggie’s framework among the corporate sectors.
Additionally, to ensure their effectiveness, SUHAKAM needs to produce relevant printing
materials such as brochures and ensure that awareness raising activities and materials are
presented in languages suitable for corporate sectors of different background. Apart from that,
the Commission could organize conferences/seminars on Business and human Rights to
propagate/disseminate Human Rights concept among corporate sector.

B. Develop Special Module and Training for corporate sector

Besides that, on-going training and support should be given to all management officers
and staff of the corporate sectors to enable them to implement human rights good practices in
their daily work as well as ensure that such practices through their supply chain. In addition,
training should also include understanding human rights, in particular Malaysia’s
commitment and ratifications of treaties, how to approach and resolve human rights conflict,
and case studies and thematic modules including on environment and land related human
rights.

C. Establish a ‘monitoring mechanism’

SUHAKAM should come up with a monitoring mechanism on human rights violations
particularly by corporate sectors. This mechanism would entail the need for SUHAKAM to
closely monitor the situation and alert the relevant authorities and media to any infringement
of human rights violations by the corporate sector. This system should also be accessible to
the victims especially the Indigenous peoples as well as human rights defenders to alert the
Commission on any breaches of human rights by corporate sector. If needed, the Commission
could conduct inquiries and fact-finding missions to investigate allegations of human rights
abuses by the corporate sector. Apart from that, the Commission also could review the
relevant domestic legislation to ensure that the rules governing the creation and conduct of
business by corporations contain appropriate regulations to ensure that corporations are
required to operate in full compliance with international and domestic human rights standards.
The Commission could encourage the government to introduce and implement legislation and
regulations that meet international best practice in the prevention of human rights violations
by corporations and continue advocate for ratification and domestic implementation of
relevant international instruments.

D. Mediation Role

An important form of non-judicial remedy is mediation, which the Commission could
facilitate between the parties involved in a dispute related to business and human rights such
as the victims, corporate sector, relevant government agencies as well as other related
stakeholders. Mediation is one of the roles that the Commission could develop in addressing
business and human rights disputes.

E. SUHAKAM’s role as Amicus Curiae
Judicial mechanism presents the most appropriate means of ensuring access to
remedies for corporate-related human rights abuses as stated in the Ruggie’s Guiding
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Principles. Therefore, it is recommended that SUHAKAM explore its role as amicus curiae
and should hold “watching brief” in cases related with infringement of human rights by the
corporate sector. SUHAKAM could provide its inputs on the business and human rights
perspective as well as Ruggie’s framework, which could be taken into account by the judges

in their decisions.

CONCLUSIONS

The research explores the role of SUHAKAM in bridging the human rights gap
between plantation and logging companies and the affected people/victims. While it is not
denied that the economic contributions of businesses are needed for the development of the
country, at the same time, there is also the crucial need that such business operations are not
undertaken at the expense of human rights of the people around their sphere of influence.
John Ruggie, through his three-tier framework has made it clear that the business entities
should draw on not only expertise and cross-functional consultation within the enterprise, but
also to consult externally with credible, independent experts, from governments, civil society,
national human rights institutions and relevant multi-stakeholder initiatives. This is to ensure
that human rights are properly respected while doing business.
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ABSTRACT

Purpose of the study: This paper aims to find out the government roles in providing halal food
and thayyib with the regulation, supervision, and problem solutions.

Methodology: This descriptive research describes Indonesian government roles in providing
halal food and thayyib. This research used a technique by comparing Indonesian government
efforts and the government efforts of the United States of America. A literature study was
used as a method to collect the data by using substantive legal rules, legal journals, and law
libraries.

Main Findings: Indonesian government standardizes halal with MUI halal certificates, while
to keep thayyib food, a BPOM is formed to test and label healthy and qualified consumed-
food.

Implication of this study: Indonesian government can adopt the supervision of safety food by
American government. Additionally, the government can support the citizen to get halal
certificates which have a positive influence toward the selling level.

Keywords: Halal, thayyib, government

INTRODUCTION

The Indonesian population of 220 million with 85% Muslims needs halal and thayyib
food. Halal means that the consumed food has to fulfill the permit as stated in Islamic Sharia.
Thayyib means that the food must be healthy and does not have a negative effect on the
health. The government’s policy signing the free trade partnership with China and Australia
has raised concerns for the consumers of halal guarantees and food import from both
countries. Special institutions are needed to keep the commitment of halal and thayyib food
availability for the society so the level of the trust to the government is maintained.

World Halal Center is the dream of Indonesian government. A number of efforts has
been implemented, from the socialization of halal certification by LPPOM MUI to the
issuance of the Halal Product Guarantee Act. With a total of 207 million Muslims', Indonesia
is the first country to consume halal food. Nearly 2.5 trillion rupiah was spent to buy halal
products®. It encourages the government to provide halal food for its citizen. Of course it is
not only halal but also thayyib standardized food. Halal is the standards of consumed food.
Halal food is connected to the Creator’s command, the effects of consuming un-halal food are
that the prayer will not be granted by the God and the eternal happiness will be only dream’.
On the other hand, thayyib is connected to the consumers’ health. Thayyib food is healthy
food, has no side effect to the consumers and does not destroy the environment in the
production process. The standardized halal product is done by the institution of MUI halal
certification meanwhile thoyyib food (food safety) is in BPOM (Food and Drug Monitoring
Agency).

! https://www.indonesia.go.id/profil/agama

“https://economy.okezone.com/read/2018/12/13/320/1990967/habiskan-rp2-465-triliun-ri-peringkat-pertama-
konsumsi-makanan-halal-dunia

3 https://www.halalmuibali.or.id/kepedulian-halal-ciri-ketaqwaan/
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LITERATURE REVIEW

Halal means justified. The opponent is forbidden, or not justified according to Islamic
law. While thoyyib means quality and does not endanger health. A Muslim is required to
consume halal and thoyyib food meaning that we are only allowed to eat food in accordance
with religious guidance and quality and safe for the health.

In Islamic teachings, all types of food and drinks are basically halal, except for only a
few are forbidden. Those haram food could be halal in an emergency situation. On the other
hand, halal food could also be haram if it is consumed beyond the limit*.

" He enjoins upon them what is good and forbids them what is evil.” (QS al-A'raf [7]: 157)

“O mankind! Eat of that which is lawful and wholesome in the earth.” (QS al-Baqarah [2]:
168)

According to the Islamic concept, the halalness of the material must be viewed from
four aspects, namely: the way to obtain, the types of the essence, the procedures to process,
and the method to slaughter. The way to obtain the food and drinks must fulfill the Islamic
ethics upholding the values of honesty, truth, endurance, and avoiding the ignorance.

METHODOLOGY

Descriptive research describes the phenomenon or situation under study and its
characteristics. The techniques commonly used in descriptive research are survey methods of
all kinds, including comparison and fact-finding enquiries of different kinds. Method of
collecting data used in this study is through library and field research. The place and source of
data, namely, substantive legal rules, legal doctrines, legal journal, or legal concepts and
judicial decisions thereon, required for doctrinal legal research is law library.’

The Government Roles In Providing Halal Food

Halal and thayyib food arrangements is in line with the objectives of the state and the

Constitution in the 1945 Constitution article 28E paragraph (2) of the 1945 Constitution
stating that everyone is free to embrace religion and worship according to their religion,
choose education and teach, choose work, choose citizenship, choose a place live in the
territory of the country and leave it and be entitled to it again. While health is in line with the
article 28 H paragraph (1) of the 1945 Constitution stating that everyone has the right to live a
prosperous and inner life, occupancy and get a good and healthy living environment and
deserve health services.
The state has sovereignty to regulate food security for its citizens. Food security is a condition
of fulfilling food for the state to the individual reflected in the availability of sufficient food in
quantity and quality, safe, diverse, nutritious, equitable and no contradiction to religion,
beliefs and culture of the community to be able to live steadily, actively and productively
sustainable.

The regulations of halal products in Indonesia are stated in several regulations,
including: (1) Law No.8 of 1999 concerning Consumer Protection. (2) Law number 18 of
2009 concerning Animal Husbandry and Health. (3) Law Number 18 of 2012 concerning
food. (4) Law N.33 of 2014 concerning Guarantees of halal products. (5) Government
Regulation of 1999 concerning food labels and advertisements (6) Decree of the Minister of
Religion No. 519 of 2001 concerning halal food inspection regulations.

Overall, according to the provisions known that the the current regulation of halal
products in Indonesia contains three norms at once, namely: (1) voluntary (2) mandatory for

4 https://www.halalmuibali.or.id/pengertian-halal-dan-haram-menurut-ajaran-islam/
3 Khushal Vibhute, and Filipos Aynalem, 2009, Legal Research Methods Teaching Material, Prepared under the
Sponsorship of the Justice and Legal System Research Institute, p. 47.
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animal products and (3) mandatory if Required (mandatory if recommended). Where the
protection of consumer rights must be understood not only as an anti-producer attitude but
also as an appreciation of the rights of consumers universally. Additionally, the consumers
have the right of a personal defense.®

As a protection for its citizens, the government passed the Halal Product Guarantee
Act,” including the establishment of a halal product guarantee management agency that will
work with MUI in providing product determination and Halal Auditor certification.

The standard MUI certificate is divided into several types, namely HAS 23103 for the
category of slaughtering or slaughtering animals, HAS 23201 for halal materials, HAS 23101
for the packaging industry category, HAS 23102 for restaurants, and HAS 23104 for
catering.®

LPPOM MUI includes the support and collaboration from various stakeholders
launching various digital-based services. First, Halal Online certification service (CEROL-
SS23000) version 3.0. This service allows people to register for halal certificates which are
easier to use, faster, safer, with new responsive features, tabulation menu features, pop-up
forms, scheduling and monitoring in real time. Secondly, LPPOM MUI also renewed the
Halal MUI application version 3.0. This application by Lukmanul has been equipped with
new responsive features.

LPPOM MUI has also launched QR Code Halal Resto version 2.0. Lukmanul
explains that the function of the LPPOM QR is not solely for halal verification. With the
iCash platform, QR LPPOM spread across 5000 Halal Resto networks can be utilized by
fintech partners or payment managers in providing cashless transaction services at Halal
certified restaurants and Provincial LPPOM MUI Online Payments for SMEs. Now, MSME
Partners can make online payments easier, faster, simpler and safer. The fifth book series
HAS 23000 contains a critical point of knowledge for the termination of medicinal
ingredients, general Halal processing industry certification requirements, halal meat product
industry certification requirements, Halal Restaurant certification requirements, certification
requirements for the halal drug industry.’

In accordance with the halal guarantees and safety of imported products, there are 42
halal certification bodies recognized by MUI from 23 countries. The following are some of
the world standardization institutions that are recognized by MUI to have the same halal
standards as MUI.

1. Singapore Ugama Islamic Council

. Position of Malaysian Islamic Progress (JAKIM)

. Office of Muslim Affairs (OMA), Philippines

. Thailand Islamic Central Committee (CICOT), Thailand

. Taiwan Halal Integrity Development Association (THIDA), Taiwan
. Jamiat Ulama E-Maharashtra (JUM), India

. Japanese Muslim Professional Association (MPJA), Japan
. Victoria Islamic Coordination Council (ICCV), Australia

. Halal Quality Control, the Netherlands

10. Halal Food Authority (HFA), United Kingdom

11. Halal Food Council USA (HFC USA), United States

O 031NN W

Lukman Hakim, chairman of the LPPOM MUI claims that the LPPOM MUI halal
guarantee system has also been adopted by almost all halal institutions in the world, ranging
from Asia, Australia, Europe, to America and Africa. MUI is also committed to developing its
service network, by opening branches and representative offices in China, South Korea, and
Taiwan

6 Zulham, Peran Negara dalam Perlindungan Konsumen Muslim terhadap Produk Halal, Kencana, 2018, hlm. 23

7 Law No. 23 Tahun 2014 about the Halal Product Guarantee Act

8 Jaminan Halal dari Luar Negeri sama dengan Halal dari MUI?, https://www.cnnindonesia.com/gaya-
hidup/20151017100852-262-85453/jaminan-halal-dari-luar-negeri-sama-dengan-halal-dari-mui

*https://kumparan.com/@kumparanbisnis/mui-berencana-buka-kantor-sertifikasi-halal-di-china-dan-korsel-
1547616003496382210.
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Even though regulations have been made in such a way, there are still a number of parties that
commit violations. There is a MUI halal label rigging occuring in original branded Baso SB
meatballs. The brand new taste of CV Tri Marga Jaya is written on Halal MUI certified
packaging. There is also no counterfeiting of ingredients in mixing beef with pork meatball
products. Criminal violations can be fined up to 50 million rupiah or revocation of a business

license

The Government Roles In Providing Thayyib Food

Thayyib products are healthy food products regulated in: (1) Law No.18 of 2012
concerning food. (2) Government Regulation No. 24 of 2004 concerning Food safety, quality
and nutrition. (3). Government Regulation No. 21 of 2005 concerning the biological safety of
genetic engineering products.

Food safety is in the BPOM permit. Food (in this case snacks) importing to
Indonesia must have a distribution permit, meet import requirements, and approval from the
head of the Food and Drug Control Agency in the form of an import certificate (SKI). The
needed special SKI Import of food is SKI Post Border. One of the requirements for the SKI
Post Border application is the original document importer identification number (API). It
means that the API is needed for food import management (snacks).

As an example from the case occurred at PT. Mustika Boga Foodnindo, officers
succeeded in finding imported 45 types of processed foods and frozen processed foods
without a distributor license (TIE) / illegal. Moreover, officers also found 1 type of illegal
cosmetics. Those findings are estimated worth 1.7 billion rupiah with details of illegal
imported foods valued at around 1.1 billion rupiah and illegal cosmetics worth 600 million
rupiah. They included food products from Japan, Thailand and China bought from Singapore
via air and sea routes illegally, to be sold to restaurants. Usually frozen processed food
products are packaged in a large suitcase that is coated with styrofoam and added dry ice. The
action is threatened with a maximum jail sentence of 5 years and a maximum fine of 10
billion rupiah.

The head of the Indonesian Food and Drug Administration Agency also warned that
food service facilities such as restaurants should not accept supplies of processed food raw
materials from illegal distribution methods, because they endanger the health of consumers.

The Indonesian National Drug and Food Control Agency once again encourages
businessman to always obey the applied laws and regulations in running their business. The
public is expected to actively participate by reporting when they find anything suspicious
related to the distribution of illegal drugs and food including fake goods. The community
must also be a smart consumer by always "Check CLICKS". Make sure the packaging is in
good condition, check the product information on the label, be sure to have a POM agency
distribution permit, and make sure that it does not exceed the expiration time. People can also
check the legality of medicines and food products through the POM website or the
"CekBPOM" android application. Supervision by BPOM is carried out in two stages, namely
the pre-market and post-market stages. Pre-market is an evaluation of the quality, safety and
effectiveness of the product's benefits before being allowed to circulate in the order of
registration. Food preparation products importing to Indonesia must go through an evaluation
phase to assess safety, quality, efficacy / benefits, and product labels / information. In this
case only products that meet these criteria can be approved to be produced and marketed in
Indonesia.

It needs to do post-market supervision, the inspection of the implementation at the
site / facility (inspection) of imported food products so that imported food products which
have marketing authorization or are expired / expired are known. Additionally, it is also for
the sampling and testing of products in circulation as well as investigations and law
enforcement actions. At this stage, BPOM inspects dream food products that do not have
distribution licenses and are expired on the market to have direct supervision and to ascertain
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whether entrepreneurs use methods production or distribution according to the agreement.'® If
the found product does not have a distribution permit and has expired on the market, the
product will be destroyed. Moreover, BPOM conducts a public warning by sending to invited
journalists.

Talking about food safety in general could not be separated from the quality problems
such as GMOs, pesticide residues in food, cancer-causing chemicals, synthetic ingredients in
food and microorganisms in food that can be transmitted to humans, !! the thing being studied
in food safety is also the use of animal medicines in livestock production and recent research
on animal spongiform encephalopathy which can be transmitted to animals.'?

As a comparison, Indonesia can adopt the supervision conducted by the United States
of America with the FDA. Based on the FDA, food safety starts in agriculture. The US
Bureau of Agriculture emphasizes that the Food Safety Modernization Act is a good step to
support farmers in their efforts to supply healthy food."* FSMA provides new FDA and
additional oversight and enforcement authorities to ensure the industry meets food safety
standards.

To achieve the first goal, FDA is inspecting foreign food facilities, and the agency
plans on using data collected from sources such as its Foreign Supplier Verification Program
(FSVP) to focus on the riskiest facilities first. Officials also mention FDA's Accredited Third-
Party Certification program and Voluntary Qualified Importer Program (VQIP) as pathways
for expedited or less-resource-intensive safety reviews. FDA may assess specific foreign
regulatory measures to determine equivalence. The agency's Corbo said the document does
not announce any new programs. Many of the goals laid out in the statement fall flat since
FDA has not come close to achieving many of the food import safety goals established eight
years ago by FSMA.

To detect and refuse unsafe food at the border, the agency officials say that FDA is
using its Predictive Risk-based Evaluation for Dynamic Import Compliance Targeting
(PREDICT) tool to identify high-risk food imports. The agency hopes to use data from FSVP
and VQIP to make the tool more effective.'

Whereas halal certification is mandatory for food entrepreneurs. But some
entrepreneurs have different views. Halal certification is considered by employers as a
dammed policy. This is related to the cost of certification. Based on the Halalmui page, the
cost of halal certification for large industries ranges from 2 million to 3.5 million. Whereas
the small industries ranges from 1.5 to 2 million and for the micro industry requires funds of 1
million rupiah. extended every 4 years.'® In addition to certification costs, another objection is
halal transportation which must be separated. According to the businessman, when
transportation of halal products must be separated from non-halal products, new costs will not
be incurred.

Regarding this matter, there must be legal awareness from entrepreneurs. The
reluctance to follow the procedure to obtain halal certification will result in the product not
yet being registered in the halal product table issued by the MUI. It is stated that the MUI
certification issued is a certification recognized by the entire world population as a recognized
credibility body. In addition, the absence of a halal label will cause the product to be
eliminated as the product of choice for the world community. The tendency of people to
choose halal products because they are guaranteed, healthy and does not cause bad effects on
health. Australia's halal certification has increased food exports to a value of $13 billion per

10 Mardiah dan Ernawati, Pelaksanaan Pengawasan terhadap Produk Makanan Impor, Fisip Universitas Islam
Riau.

I R E. Hester and R.M. Harrison. Food safety and food quality, Royal Soc. Of Chemistry, 2001

12Food safety assurance and veterinary public health; v.1: Food safety assurance in the pre-harvest phase.Scitech
Book News; Portland Vol. 28, Iss. 2, (Jun 2004)

13 Trump's Withdrawn FDA Food Safety Proposal Blasts "FDA Food Police'Lim, David. InsideHealthPolicy.com's
FDA Week; Arlington Vol. 22, Iss. 38, (Sep 23,2016)

14 Roza, David, Food Safety Expert: Fda Needs Resources For Food Import Safety Plan, Insidehealthpolicy.Com's
Fda Week; Arlington Vol. 25, Iss. 9, (Mar 1, 2019)

15 http://www.halalmuikepri.com/biaya-sertifikat/
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year. The halal certification process in Australia is a very transparent process. In the context
of building a halal product, it will not be carried out with the aim of making a profit or as a
commercial business.

Exporting meat from Australia to various countries is the activity of G to G
(government to government) so that every decision or policy of the importing country must be
submitted to the halal certification body in Australia through the Australian government. The
Australian Government inspects three elements related to halal export activities every 6
months and is carried out separately. While the certification body checks into slaughterhouses
every 3 months. This effort was made to maintain public confidence that the Australian
Government is committed to maintaining halal certification and food security guarantees
properly'®

CONCLUSION

The government has sought to provide halal guarantees and food safety for its
citizens, including food products imported from Australia and China. The government also
has collaboration with halal certification bodies in several countries that have been certified
by MUI The existence of halal certificates for entrepreneurs can initially be considered
burdensome, but in the future when halal awareness has been formed, halal certification will
have a significant impact on increasing public confidence.
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ABSTRACT

The efforts to protect Indonesian Citizens (WNI) turned back to face challenges with the rise
of cases of mail order brides in West Kalimantan. The practice of mail order brides often
occurs between women who are married to foreign nationals through the role of matchmaking
agents or commonly referred to as "matchmakers", so in general this is known as the ordered
bride. The practice of mail order brides occurs due to various factors including economic,
educational and socio-cultural factors, so that Indonesian women who are victims, they feel
that by having a marriage, they will be able to improve their family's economic level.
However, in reality the practice of the bride of the order became a case that was indicated as
an international crime, because Indonesian women who were married to foreigners were
actually victims of violence and exploitation. This research is an empirical legal research
(empirical legal research or social-legal research). The data source used in this study is
divided into 2 (two) sources, namely primary data sources and secondary data sources.
Primary data sources such as observations, interviews, surveys, questionnaires that are
distributed to data sources or respondents. While secondary data sources are obtained from
books, legislation, documents and other writings relating to the problem being investigated.
The research method used in this research is the descriptive analysis method which is a
method that serves to describe or give a picture of the object under study by taking a problem
or focusing on problems as they were at the time the research was conducted. Based on the
results of the study, it was found that there are women from West Kalimantan who have been
victims of Trafficking in Persons (TPPO) with the bride order mode. The complexity of the
case of ordered brides requires comprehensive handling.

Keywords: International Crime, Mail Order Brides, TPPO/ Traffiking in Persons.
A. INTRODUCTION

The Criminal Act of Trafficking in Persons (TPPO) especially women is a grave
violation of Human Rights (HAM). Human trafficking itself is an international organized
crime phenomenon that has international outreach, and can even be categorized as a crime
against the international community (delicta juris gentium).

One form of human trafficking that is sticking out is the high number of cases such as
mail order brides between Chinese citizens of Chinese descent from the city of Singkawang,
West Kalimantan Province, occupying the third position after East Java and West Java as the
highest areas of trafficking people (trafficking).

In contrast to other types of trafficking, violence or crime in the type of trafficking
through brides ordered by a new woman is felt after the bride arrives in China. Although the
actual crime has occurred during the recruitment of fraud, giving false promises and
falsification of marriage identity cards that occur is not intended to find a life partner and
independence, but rather the exploitation of certain parties to profit.

On Saturday, July 13, 2019, SBMI (Indonesian Migrant Workers Union) succeeded in
repatriating 2 (two) female victims of ordered brides in China. Until July 2019, SBMI has
received 26 cases of cases of TPPO victims who have ordered brides to China. Based on the
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experience of handling cases of victims of ordered brides at SBMI, the victims are in a
vulnerable situation. Such vulnerable situations include: before becoming a victim of TPPO,
the bride was ordered. Of the 26 victims of TPPO who have a wedding order, it is known that
they have an economic background that is less able, victims of domestic violence committed
by their partners and difficulties in accessing employment. The above situation is a number of
motivating factors that cause TPPO women victims of bride order to be easily deceived by

their matchmakers with various enticements.

B. PROBLEM FORMULATION

Based on the above background, the problems to be examined in this study are: Why in
the mail order bride often becomes an international crime?

C. RESEARCH METHODS

This study aims to examine the existence of international crimes in the event of a mail
order bride that occurred in the city of Singkawang, West Kalimantan. This research is an
empirical sociological research (empirical legal research) or (socio-legal-research). The data
sources used in this study are divided into two, namely primary data sources and secondary
data sources. Primary data sources such as observations / observations, interviews /
interviews, surveys, questionnaires or questionnaires that are distributed to data sources or
respondents. While secondary data sources were obtained from books, laws and regulations,
documents and other writings relating to the problem being investigated.

The research method used in this research is to use a descriptive analysis method which
is a method that serves to describe or give an overview of the object under study by taking a
problem or focusing on problems as they were at the time the research was conducted, the
results of the study were then processed and analyzed to conclude.

D. DISCUSSION

Mail order brides often occur between Indonesian women of Chinese descent and men
from Taiwan. Called the bride order because it starts with the process of meeting and
selection with matchmaker intermediaries. In Indonesia, the practice of mail order brides can
be classified in the practice of trafficking or human trafficking. The practice of the bride of
this order is mostly accompanied by violations such as falsification of identity, ownership of
multiple passports, coercion of the will to employ underage children, deception to the
bondage of debt. If the bride and groom fully understand what they will face in Taiwan, then
this marriage arrangement cannot be called trafficking because of the agreement referring to
Law No. 21 of 2007. If the agreement is obtained through the lure of material to the
controlling holder of the prospective bride of the order so that coercion then occurs, then the
category of "trafficking in persons" applies.

Forms of human trafficking that occur in one country with another have different
characteristics, but generally include: sexual exploitation, forced labor, domestic servitude,
illegal adoption of children between countries, debt bondage, the influence of orders and trade
in human organs. The forms of trafficking in persons are very varied, including: organizing
marriages between countries through mail order brides and the bride is completely unaware of
the actual condition of the prospective husband.

In general, trafficking in persons or cases of an ordered bride are organized crime or
syndicate crime. This syndicate crime has a meaning as a criminal act committed by a crime
group that is systemized by social structure, by searching for the ultimate goal of profit
obtained from illegal actions. The definition of international crime is : all acts that are
prohibited by international law whether regulated in international conventions or customs.
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The most important characteristic of international crime is the application of the universal
principle, whereby every country has the authority to arrest, detain and appraise international
criminal offenders. As for the case of the bride of this order is included in international crime,
because according to the fact that it turns out that the mode of the bride of this order has the
potential for the occurrence of Trafficking in Persons (TPPO) or trafficking. This trafficking

is included in one form of international crime.

The complexity of the case of ordered brides requires a comprehensive handler.
Handling this is very important to break the chain of bride order cases through central and
regional coordination. The crime of TPPO or ordered brides is a structured and systematic
crime. That is, this crime has been very structured and systematic. The case of a bride or an
order marriage is not an ordinary marriage case, but there is a Criminal Act of Trafficking in
Persons (TPPO).

The Criminal Act of Trafficking in Persons (TPPO) due to the order marriage mode is
also influenced by poverty, and there is one victim who did not receive an education so he
could not read and write. In addition to economic factors, the case of mail order brides is also
seen from the socio-cultural aspect. Indonesian citizens who wish to have marriages with
other citizens need to be careful not to become a victim of matchmaking agents who are only
looking for profit. Indonesian women must recognize their potential partners well and
understand various administrative procedures for interstate marriages, and follow all
requirements both in Indonesia and in the countries of origin of their potential partners. The
Indonesian government has also cooperated with the Chinese government to handle the case
of ordered brides. The TPPO case involving the bride order has included extraordinary crime,
which is transnational crime, so that the handling needs cross-country coordination. The
number of victims of trafficking in persons who use the bride order continues to grow in West
Kalimantan, Indonesia.

E. CONCLUSION

Based on the description above, it can be concluded that: the steps to prevent TPPO in
the form of mail order brides must be undertaken by the Indonesian government and the
Chinese government by conducting a careful assessment of marriage requests between
Indonesian citizens and Chinese citizens. The commitment of law enforcement towards
matchmaking agents on both the Indonesian and Chinese sides involved in trafficking in
persons also needs to be upheld as stipulated in Law No. 21 of 2007 concerning TPPO.
Weakem weaknesses in both immigration and the Population and Civil Registry Office need
to be corrected immediately to prevent the TPPO under the guise of ordered brides. The
weakness of the data collection system can result in cases of counterfeiting (mark up) of age
so that there are a number of underage women who are victims of mail order brides.
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ABSTRACT

Beside the positive impacts, mining activities also have negative impacts. Where
mining activities are always synonymous with environmental damage and other problems.
The mining problem does not only arise from the existence of mining activities that are
official, but also touches on mining activities that are informal (do not have licenses / illegal)
or commonly called illegal mining. The existence of illegal mining activities certainly has
implications for legal issues, especially with criminal problems and this has been regulated in
Law Number 4 of 2009 concerning Mineral and Coal Mining.One of the unlicensed gold
mining activities was in Kualan Hulu Village, Simpakng Hulu District, Ketapang Regency.
Where the Dayak simpakng people still apply the customary law they have in solving
problems, including settlement if gold mining is found without permission. In this case the
Dayak simpakng community believes that through the application of the Dayak simpakng
customary law it can better fulfill the sense of justice and is more effective.This study is a
normative juridical research, where the data used in this study is secondary data in the form of
books, legislation, documents and other writings relating to the problems under investigation.
Based on this study revealed that the application of the Dayak simpakng customary sanctions
can be used as a restorative justice against gold mining perpetrators without permission,
where the settlement of the case is felt by the community more fulfilling a sense of justice and
is believed to be able to restore the balance of nature, as well as by The imposition of
sanctions is considered effective in providing a deterrent effect for the perpetrators.

Keywords: Traditional Sanction, Unlicensed Gold Mining.

BACKGROUND

Indonesia is an archipelago that has 17,508 islands, with a very large area of this
course is also directly proportional to the natural wealth of natural resources that can be
renewed (renewable) or that cannot be updated (unrenewable). One of Indonesia's natural
resources is the presence of minerals in the form of mineral deposits of nature as a gift from
God Almighty and an irreplaceable asset for the Indonesian people, therefore its control is
controlled by the state and used as much as possible the prosperity of the people, which is
clearly and expressly stated in the 1945 Constitution Article 33 paragraph (3), that:

"The earth, water, and natural resources contained therein are controlled by the state and
used for the people prosperity.”

This affirmation reflects that the importance of any management or exploitation can
only be done with the permission of the state (government). One of the results of Indonesia's
natural wealth is the precious metal in the form of gold, which as a natural resource that is
non-renewable and has a limited amount of course makes the mineral commodity has a very
high economic value. The existence of high economic value is the main factor in the mining
of mining materials into a mining industry both government-owned (as well as from private
parties (domestic and foreign investors).

Beside the positive impacts, mining activities also have negative impacts. Where
mining activities are always synonymous with environmental damage and other problems.
The mining problem does not only arise from the existence of mining activities that are
official, but also touches on mining activities that are informal (do not have licenses / illegal)
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or commonly called illegal mining. The existence of illegal mining activities certainly has
implications for legal issues, especially with criminal problems and this has been regulated in
Law Number 4 of 2009 concerning Mineral and Coal Mining.
One of the unlicensed gold mining activities was in Kualan Hulu Village, Simpakng
Hulu District, Ketapang Regency. Where the Dayak simpakng people still apply the
customary law they have in solving problems, including settlement if gold mining is found
without permission. In this case the Dayak simpakng community believes that through the
application of the Dayak simpakng customary law it can better fulfill the sense of justice and
is more effective.

A. PROBLEM FORMULATION

The problem formulation in this study is : How is the implementation of local
wisdom of dayak simpakng in the settlement of unlicensed gold mining case in ketapang
district as restorative justice ?

B. RESEARCH METHOD

This study is normative, because it uses secondary data, or often called the research
literature. Normative legal research is legal research laying down the law as a system of
building norms. Norm system in question is about the principles, norms, rules of legislation,
court decisions, agreements and doctrines.[1] Secondary data used in this study include
legislation relating to unlicensed gold mining, documents and writings relating to the cases
studied.

Methods of data analysis used in this research is descriptive qualitative, meaning
authors will present and explain the data obtained from the study of literature, which is
manifested in a logical and systematic description. Once the ingredients necessary legal
collected, the next step was made an analysis to clarify the settlement of the problem, then the
conclusions drawn deductively, from things that are common to the things that are special. At
this stage the legal material worked on and utilized in such a way to successfully conclude the
truth of which can be used to address the issues raised in the study.

C. DISCUSSION

Illegal gold mining is a gold exploration activity carried out by a person or group of
people without obtaining permission from the authorities.[2] Furthermore, according to
Joseph F. Castrilli states that the mining laws, is :

"The basis for implementing environmental protection in relation to mining activities, which
includes exploration, construction, reclamation and rehabilitation activities".[3]

Based on law in Indonesia, if mining occurs without a license, then the act is a
criminal offense that regulated in Article 158 of Law Number 4 on 2009 concerning Mineral
and Coal Mining which reads:

"Every person who conducts mining business without IUP, IPR or IUPK as referred to in
Article 37, Article 40 paragraph (3), Article 48, Article 67 paragraph (1), Article 74
paragraph (1) or (5) is convicted with a maximum of 10 years imprisonment and a maximum
fine of Rp 10,000,000,000.00 (ten billion rupiah) ".

However, in practice, despite sanctions against gold mining without permits using
these rules, illegal gold mining continues to be carried out with economic factors as the main
factor that driving this activity. Furthermore, the factors that influence law enforcement are as
follows:

The legal factor itself, in this case limited to the Act.
Law enforcement factors, namely those who form and apply the law.
Factors of facilities that support law enforcement.
Community factors, namely the environment in which the law applies or applied.
Cultural factors, namely as a result of works, inventions, and tastes based on human
initiative in the association of life. [4]
The phenomenon of unlicensed gold mining also occurs in Kualan Hulu Village,
Simpakng Hulu District, Ketapang Regency. Where customary sanctions according to
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customary law of the Dayak simpakng against someone who has been mining gold without
permission is subject to traditional sanctions "pengocek torun", in the form of:
1. Funding all traditional rituals as a sign of apology to God, for the destruction of the forest
due to human activity.
Paying for 20 reals with a nominal of 2,000,000 and 20 flowers carved plates.
The customary head confiscates the tools used for gold mining activities.
Replace all forest damage with gold mining area.
Returns all gold results obtained at the time of gold mining takes place, in one day the
mining is subject to 7 grams of gold.
The effectiveness of the simpakng customary sanctions application by providing a
deterrent effect on gold mining actors without the permit, can be seen in the table below[5]:
Table
Efektifitas of simpakng customary sanction

nbkhwbn

No. | Alternative | Amount of | Percentage

Answers | Respondent

1 effective 3 100%

2 Very - -
effective

3 Not - -
effective

4 less - -
effective

Furthermore, based on the results of an interview with Rajut Kukun who is a
Customary administrator in Kualan Hulu Village, Simpakng Hulu District, Ketapang Regency
which states that sanctions for gold mining without permission are traditional sanctions of
“pengocek torun”, where these sanctions are quite effective if implemented and have been
proven in other villages in the Simpankng Hulu District. [6]

Settlement of cases according to customary law is commonly known as a restorative
approach (restorative justice), namely justice that seeks to restore the condition to its original
condition, benefit and win all parties and is not confined to rigid and procedural law. Through
restorative justice, it is possible to resolve criminal cases through mechanisms such as
mediation between the perpetrator and the victim or the injured community.

Furthermore, according to Bagir Manam, the meaning of restorative justice is:

1. How to prevent the offender from going to jail, because the fact revealed prison is not a
very successful place to solve their problems. In fact, many of the prisoners to commit
criminal acts again when they got freedom.

2. How to do it, even if he can free from prison, the perpetrators are still responsible for his
actions.[7]

In connection with this, if the values that live in the community recognize and
provide high values in the resolution of customary criminal law cases, then in this case the
judge can actually use these values in deciding criminal cases.

D. CONCLUSION

Based on the discussion above, it can be seen that the application of the Dayak
simpakng customary sanctions can be used as a restorative justice against gold mining
perpetrators without permission, where the settlement of the case is felt by the community
more fulfilling a sense of justice and is believed to be able to restore the balance of nature, as
well as by The imposition of sanctions is considered effective in providing a deterrent effect
for the perpetrators.
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